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The American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) 
is a federation of 55 national and international unions representing over 12.5 million working 
people. The AFL-CIO urges the National Labor Relations Board not to proceed with the 
proposed rule set forth in its Notice of Proposed Rule Making (NPRM) concerning “The 
Standard for Determining Joint-Employer Status.” 83 Fed. Reg. 46681 (Sept. 14, 2018). 

The Board should not proceed with the proposed rule because (1) the Board has not 
stated an adequate justification for proceeding via rulemaking rather than adjudication in this 
area; (2) the Board has not stated an adequate justification for departing from the standard 
articulated in Browning Ferris Industries of California, Inc. (BFI), 362 NLRB No. 186 (2015), 
or for the proposed rule; (3) the proposed rule is inconsistent with the common law, and its 
departures from the common law are not adequately explained or justified; (4) the Board has not 
performed an adequate Regulatory Flexibility Act analysis; and (5) the rulemaking process 
violated the Administrative Procedure Act (APA) and it is likely that a final rule also will violate 
the APA. 

L THE BOARD HAS NOT STATED AN ADEQUATE JUSTIFICATION FOR 

PROCEEDING VIA RULEMAKING RATHER THAN ADJUDICATION IN THIS 
AREA 

Since its creation in 1935, the Board has proceeded to define the statutory terms 
employer and employee, to develop the concept of joint employment, and to apply the concept of 
joint employment in all contexts through adjudication. Indeed, other than adopting rules 
governing procedures in representation, unfair labor practice, and other cases, 1 the Board has 
chosen to apply the National Labor Relations Act (NLRA or the Act) almost exclusively via 
adjudication. See generally Nat’l Ass ’n of Mfrs. v. NLRB, 111 F.3d 947, 949 (D.C. Cir. 2013) 

1 See generally 29 CFR §§ 101.2-101.43, 102.1-102.97. 
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(“From its inception in 1935, the Board has exhibited a negative attitude toward setting down 
principles in rulemaking, rather than adjudication.” (internal quotation marks omitted)); id. 
(noting that despite the Board’s broad rulemaking authority under section 6 of the NLRA, the 
Board has used rulemaking as a means of announcing policy “on only a few occasions” prior to 
1989, when it adopted a rule concerning appropriate bargaining units in acute care hospitals). 

The only limited exception is the rule governing appropriate bargaining units in acute care 
hospitals. See 29 CFR § 103.30; Nat’l Ass’n ofMfrs., 717 F.3d at 949; see also Am. Hosp. Ass’n 
v. NLRB, 499 U.S. 606, 608 (1991) (“For the first time since the [NLRB] was established in 
1935, the Board has promulgated a substantive rule ....”). But there, the Board acted in an area 
closely tied to representation case procedures and there was also a conflict among the courts of 
appeals over the propriety of the standards the Board had adopted through adjudication, in stark 
contrast to here where no court has rejected the standard announced in BFI. See Collective- 
Bargaining Units in the Health Care Industry, 52 Fed. Reg. 25142 (proposed July 2, 1987) (“[T]o 
this day there is no one, generally phrased test for determining appropriate units in this industry 
that has met with success in the various circuit courts of appeal, and, unfortunately, parties have 
no clear guidance as to what units the Board and courts will ultimately find appropriate.”). 2 The 
Board has not stated an adequate justification for its abrupt departure from this 83 years of 
virtually uniform prior practice. 

In the NPRM, the Board advances three reasons for proceeding via rulemaking, but none 
of them justifies proceeding via rulemaking in this specific area. 


2 The Board also adopted a rule requiring employers to post a notice informing employees of 
their rights under the National Labor Relations Act, see 29 CFR § 104.201 et seq., but the rule 
was struck down, see Nat’l Ass ’n ofMfrs., Ill F.3d at 964, and has not been re-promulgated. 
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A. Public-Input 

First, the Board states that rulemaking permits greater public input. See 83 Fed. Reg. at 
46686. But even assuming that is true, it does not explain why rulemaking is appropriate here 
when rulemaking has not been and is not being used in the myriad other areas that the Board 
regulates via adjudication. Moreover, the Board’s statement rings hollow given that two of the 
three members of the majority that voted to issue the NPRM were part of the majority in Hy- 
Brand Industrial Contractors, Ltd. (Hy-Brand I), 365 NLRB No. 156 (2017), which overruled 
BFI in the absence of any request from any party to do so and in sharp departure from the 
Board’s ordinary practice of requesting briefing from interested parties under such 
circumstances— i.e., in the absence of any public input. See id., slip op. at 35 (Members Pearce 
& McFerran, dissenting). Nor is the asserted public-input rationale for proceeding by 
rulemaking consistent with the Board’s actions in this rulemaking proceeding, where the Board 
has failed to engage in any manner of meaningful public outreach to affected entities, such as by 
holding a public hearing, even in the face of the requirements of the Regulatory Flexibility Act 
that it do so. See infra at pp. 50-53. 

B. Use of Hypotheticals and Greater Certainty 

Second, the Board states that rulemaking will permit a more complete explanation of the 
adopted standard through the use of “hypothetical scenarios” and thus give parties greater 
certainty about how the law will be applied. 83 Fed. Reg. at 46686. Again, even assuming that 
is true, it does not explain why rulemaking is appropriate here when it has not and is not being 
used in the myriad other areas that the Board regulates via adjudication. Furthermore, the Board 
has often done exactly the same thing in adjudicating specific cases. See, e.g., The Boeing Co., 
365 NLRB No. 154, slip. op. at 3-4, 15-16 (2017); Stericycle, Inc., 357 NLRB 582, 585-87 
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(2011). Nothing prevents the Board from providing precisely the same form of guidance 
through hypotheticals in any decision. And the NPRM gives no indication of how much weight 
should be accorded the hypotheticals or if they should be accorded more weight than similar 
hypotheticals posed in Board decisions. Instead, the NPRM simply states that the examples 
“help clarify” the meaning of the terms in the proposed rule and “are intended to be illustrative.” 
83 Fed. Reg. at 46687. Thus, they appear to have no more weight than any other parts of the 
Board’s explanation of the rule in the NPRM and no more weight than examples used to 
illustrate the scope of an adjudicatory holding. 

Moreover, unlike decisions in actual cases, the examples in the NPRM do not actually 
provide useful guidance for several reasons. Because each example in the NPRM involves only 
a single factor ( e.g ., Example 1 involves only the existence of a cost-plus contract, 83 Fed. Reg. 
at 46697), while actual cases, like BFI itself, almost always involve multiple factors that must be 
weighed, the examples in the NPRM provide little useful guidance to parties facing real fact 
patterns. Similarly, the NPRM’s admission that “[tjhese examples are intended to be illustrative 
and not as setting the outer parameters of the joint-employer doctrine established in the proposed 
rule,” 83 Fed. Reg. at 46687, demonstrates that the examples have limited value given that it is 
the precise contours of “the outer parameters” of any doctrine that are the sources of most 
uncertainty. The Board’s own General Counsel made clear in his comments in response to the 
NPRM that the examples are insufficient to provide meaningful guidance and that construction 
via adjudication will remain essential. “To provide better guidance and more consistency in 
analyzing these relationships, the Board will certainly need to provide more granular, nuanced, 
and useful indications of the exact parameters of the joint employer definition in the final rule 
itself, in comments or explanation attendant to the rule, or in future adjudication or rulemaking.” 
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Office of the General Counsel, NLRB, Comment on Proposed Rule Regarding Standard for 
Determining Joint-Employer Status at 12 (Dec. 10, 2018), 
https://www.regulations.gov/document?D=NLRB-2018-0001-8476 . 

Rulemaking will thus not eliminate the need for elaboration through adjudication. 

Indeed, continuing to apply the doctrine through adjudication would sustain and further elaborate 
a large body of binding precedents that give meaningful guidance to interested parties while 
proceeding through rulemaking will throw the continued validity of that entire body of 
jurisprudence into question because the Board does not state which precedents would remain 
valid and which would be overturned (other than BFI). 

In addition, while the Board specifically suggests that the use of hypothetical scenarios 
via rulemaking will provide parties with “greater ‘certainty beforehand’” in relation to “what 
constitutes the actual exercise of substantial direct and immediate control,” 83 Fed. Reg. at 
46686 (quoting First Nat’l Maint. Corp. v. NLRB, 452 U.S. 666, 679 (1981)), the standard 
proposed in the NPRM would do the opposite for at least two reasons. First, the proposal to 
completely ignore reserve control removes a clear criteria that is wholly within the parties’ 
control in advance of any allegation of joint employment and that therefore leads to a predictable 
result. In the place of this controllable and clear criteria, the proposal would substitute a highly 
fact-specific standard—requiring evidence of actual practice, often by downstream agents of the 
parties who are not easily controlled by their principals. 

The Supreme Court’s rejection of an actual control test in favor of a reserve control test 
in the context of a dispute over copyright ownership in Community for Creative Non- 
Violence v. Reid, 490 U.S. 730 (1989), was supported by just such a concern about predictability: 
“To the extent that petitioners endorse an actual control test,” the Court observed, their 
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construction “prevents” the parties from “planning” based on a clear understanding of who will 
own a copyright based on the work-for-hire doctrine. Id. at 750. There, like here, rejecting a 
clear standard that is subject to the parties’ control in favor of one dependent on the actual 
practice of the parties’ agents “would impede Congress’ ... goal... of enhancing predictability 
and certainty.” Id. at 749. 

Second, as we explain more fully below, see infra at pp. 22-36, the proposed rule would 
create a multi-factor test using undefined terms, most of which describe a quality of control over 
terms and conditions of employment that falls along a continuum ( e.g., “substantial,” “limited,” 
“routine”) without specifying where along the continuum the line between relevance and 
irrelevance should be drawn. Thus, far from eliminating the need for case-by-case adjudication, 
the proposed rule will multiply the need for clarification via adjudication. 

C. Promotion of Stability 

Third, the Board states that the rule will permit covered parties to “plan their affairs free 
of the uncertainty that the legal regime may change on a moment’s notice.” 83 Fed. Reg. at 
46686. Again, this rationale applies in every area or, at least, in every area of controversy, and 
thus provides no rationale for proceeding via rulemaking here. Moreover, the opposite is true for 
two reasons. First, overruling BFI barely more than three years after it was decided can hardly 
be said to contribute to stability in the law. Second, the Board’s unprecedented foray into 
rulemaking removes the most significant break on the oscillation of Board policy that has been 
criticized by many scholars, parties, and Board members—the need to wait for an actual 
controversy to arise and for a party to ask the Board to overrule precedent before doing so. The 
Board’s proposed action here threatens to open the floodgates of policy oscillation, as a new 
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majority can proceed at will via rulemaking to reverse precedents established via adjudication as 
the majority is doing here. 

* * * 

Absent an articulated, compelling justification for the Board’s abrupt departure from its 
prior practice of proceeding via adjudication outside the regulation of Board procedures, it is fair 
to assume that the Board proceeded via rulemaking here in an attempt to avoid the ethical issues 
that forced the Board to vacate its own prior decision overturning BFI in Hy-Brand I. See Hy- 
Brand Industrial Contractors, Ltd. (Hy-Brand II), 366 NLRB No. 26, slip op. at 1 (2018). In Hy- 
Brand II, the Board vacated its prior decision on the grounds that “member Emanuel is, and 
should have been, disqualified from participating in this proceeding.” Ibid. That was and is the 
case because Member Emanuel’s former law firm represents one of the Employer-Respondents 
in BFI? 

The NPRM gives a narrow reading of the ethical standards applicable to Board Members 
in order to suggest that the conflict that existed in Hy-Brand is not cognizable here because “a 
rulemaking of general scope is not regarded as a ‘particular matter’ for [disqualification] 
purposes,” 83 Fed. Reg. at 46687 n.13 (citing 5 CFR § 2635.402). But see Exec. Order No. 
13770, § 1.6, 82 Fed. Reg. 9333 (Feb. 3, 2017) (requiring that Board Members and other federal 
officials pledge that “I will not for a period of 2 years from the date of my appointment 
participate in any particular matter involving specific parties that is directly and substantially 


3 See Memorandum from David P. Berry, NLRB Inspector General, to Chairman Kaplan and 
Members McFerran and Pearce 1 (Feb. 9, 2018), available at 
https://www.nlrb.gov/sites/default/files/attachments/basic-page/node- 

1535/OIG%20Report%20Regarding%20Hy Brand%20Deliberations.pdf ; see also Browning- 
Ferris Indus, of Cal. v. NLRB (BFI), No. 16-1028, 2018 U.S. App. LEXIS 36706, at *19 (D.C. 
Cir. Dec. 28,2018). 
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related to my former employer or former clients, including regulations ...”) In fact, precisely 
the same conflict that existed in Hy-Brand exists here because Board counsel represented to the 
D.C. Circuit in BFI that a “reasonable reading” of Supreme Court precedent would suggest that 
the rule would apply in BFI itself if the rule simply returned the joint employer standard to that 
which existed prior to BFI. See Oral Argument at 13:25-15:20, Browning-Ferris Indus, of Cal. 
v. NLRB (BFI), No. 16-1028 (D.C. Cir. July 3, 2018), 

https://www.cadc.uscourts.gov/recordings/recordings2018.nsf/C76C6607D89B97B4852582BF0 

05200C2/$file/16-1028.mp3 . That is what the proposed rule largely does. Thus, the Board’s 
counsel has effectively represented to the court that the proposed rule would likely not simply 
reject the standard adopted in BFI, but actually overturn the original decision in BFI, a case in 
which Member Emanuel’s former law firm represents a party. Member Emanuel’s participation 
in this proceeding violates the ethical standards no less than his participation in Hy-Brand. 

Moreover, there can be no doubt that proceeding through rulemaking immediately on the 
heels of vacating the Hy-Brand decision and achieving the same result, at a minimum, creates the 
appearance of a violation of the applicable ethical standards. See 5 U.S.C. § 2635.101(b)(14). 
The NPRM issued less than seven months after the original decision in Hy-Brand I was vacated, 
and Chairman Ring announced that the Board would address the matter through rulemaking four 
months earlier, see NLRB Press Release, NLRB Considering Rulemaking to Address Joint- 
Employer Standard (May 9, 2018), https://www.nlrb.gov/news-outreach/news-story/nlrb- 
considering-rulemaking-address-ioint-employer-standard [hereinafter NLRB Press Release (May 
9, 2018)]. The rush to rulemaking in order to avoid, as a formal matter, the conflict that arose in 
Hy-Brand creates the appearance of a conflict of interest. 
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Notably in this regard, while the NPRM contains a heading titled, “Impact Upon Pending 
Cases,” 83 Fed. Reg. at 46685, neither that section of the NPRM nor any other section expressly 
states what a final rule’s impact on pending cases, including BFI, will be. It appears that the 
Board deliberately omitted addressing the key question of whether the proposed rule would have 
the effect of overturning BFI as well as rejecting its standard. 

Attempting to avoid recusal obligations is not an adequate justification for rulemaking. 
Indeed, engaging in rulemaking as an end-run around a Board Member’s recusal obligations 
would exceed the Board’s authority under Section 6 of the NLRA, for such rulemaking is not, 
under any reasonable understanding of the term, “necessary” to carry out the provisions of the 
Act. See 29 U.S.C. § 156. 

II. THE BOARD HAS NOT STATED AN ADEQUATE JUSTIFICATION FOR 

DEPARTING FROM THE BFI STANDARD OR FOR THE PROPOSED RULE 

A. The Board Has Insufficient Experience Applying the BFI Standard to 
Justify Rejecting or Altering the BFI Standard 

The Board lacks a reasoned basis for the proposed rule because it has had insufficient 
experience applying the BFI standard and the experience that exists provides no basis for altering 
the standard. The Board issued the BFI decision on August 27, 2015—barely more than three 
years prior to the issuance of the NPRM and less than three years before the Chairman 
announced to members of Congress that the Board would promulgate a rule governing joint 
employment. See NLRB Press Release (May 9, 2018). Since BFI was decided, the Board has 
only decided a small handful of cases applying the standard. For that reason, the Board simply 
cannot determine at this time whether any modifications of the standard are necessary. See SEC 
v. Chenery Corp., 332 U.S. 194, 202 (1947) (explaining that when an agency lacks “sufficient 
experience with a particular problem to warrant rigidifying its tentative judgment into a hard and 
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fast rule,” it “must retain power to deal with the problem[] on a case-by-case basis if the 
administrative process is to be effective”). 

Tellingly, the NPRM reveals that the Board identified all of the representation and unfair 
labor practice cases in which a joint employment relationship was alleged between January 1, 
2013, and December 31, 2017—two and a half years before BFI was decided and two and a half 
years after. See 83 Fed. Reg. at 46693. But the NPRM does not state how many of those cases 
arose before and after BFI, respectively, or how many proceeded to adjudication under the BFI 
standard. Nor does the NPRM state that BFI led to more allegations of joint employment, to 
different types of allegations of joint employment, or to more complex or difficult allegations of 
joint employment, even though that information could have been easily derived from the list 
created by the Board. 4 In short, the NPRM wholly fails to analyze the processing of allegations 
of joint employment by the Board before and after BFI was decided, even though that is the key 
matter at issue in this rulemaking proceeding and even though the Board itself has access to and, 
indeed, actually identified the necessary data. See Portland Cement Ass 'n v. Ruckelshaus, 486 
F.2d 375, 393 (D.C. Cir. 1973) (“It is not consonant with the purpose of a rule-making 
proceeding to promulgate rules on the basis of inadequate data, or on data that, to a critical 
degree is known only to the agency.”). 


4 We filed a Freedom of Information Act request for the data underlying these factual assertions 
in the NPRM. The Board produced a spreadsheet containing the number, name, and filing date 
for all cases involving allegations of joint employment filed between January 7, 2013, and 
December 18, 2017. See Appendix 1. Our analysis of the spreadsheet reveals that there were 
738 cases filed alleging joint employment between May 27, 2013 and August 27, 2015 (i.e., 
during the 27-month period before BFI was decided), and 770 total cases between August 27, 
2015, and November 27, 2017 (i.e., the 27-month period after BFI was decided). The 32 case 
difference is not significant, particularly since the number of joint-employment cases was 
trending up in the two years before BFI (from 341 to 345) but trended down in the two years 
after BFI (from 408 to 313)—with the lowest number of cases in the second year after BFI (313). 
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1 . 


Board Decisions 


Our research reveals that the Board has resolved only a handful of joint employment 
allegations since BFI was decided. The Board has cited BFI in only 16 cases. See Appendix 2. 
And in 13 of those 16 cases, the BFI standard was not applied in any manner. See id. Thus, the 
Board has only applied BFI in three cases to date. None of these cases suggest that any of the 
concerns expressed in the NPRM or by the dissent in BFI have materialized. Nor do they 
provide any basis for the rulemaking. In fact, in one of the three cases, the Board applied BFI 
and determined the alleged joint employer was not, in fact, a joint employer. See DirectSat USA, 
LLC, 366 NLRB No. 40 (2018). 

In Retro Environmental, Inc., 364 NLRB No. 70 (2016), the BFI standard was applied to 
find that a user employer was a joint employer of a supplier employer’s employees under 
circumstances that were frequently the source of pre-BF/ joint employer allegations and findings. 
See id., slip op. at 2 (“Retro’s superintendent determines the sequence of work, oversees the 
work, and directs the day-to-day activities of both Retro’s solely employed employees and those 
employees leased to Retro by Green JobWorks. Retro’s foreman provides more detailed 
instructions. Retro determines the start and end times of breaks, and Retro is responsible for 
keeping track of the employees’ hours. Retro also provides the necessary equipment to perform 
the assigned work on site.”). Notably, the decision was summarily affirmed by the Fourth 
Circuit. See NLRB v. Retro Environmental, Inc., No. 18-1245 (4th Cir. Sept. 19, 2018). 

Similarly, in the most recent Board decision, Orchids Paper Products Co., 367 NLRB 
No. 33 (2018), the Board affirmed an administrative law judge’s finding that a paper mill was a 
joint employer of employees supplied by a staffing company where the judge found that the 
staffing company did not supply on-site supervisors and all daily work assignments and direction 
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came from mill employees. Id., slip op. at 4, 20. Two of the three Members who decided the 
case, Members Kaplan and Emanuel, expressly stated “that the result would be the same under 
the joint employer standard overruled in [ BFI \.” Id. at 4 n.14. In other words, the Board’s post- 
BFI jurisprudence is unremarkable and entirely consistent with its pre-BFI jurisprudence. 

In fact, the few Board decisions that have applied BFI directly refute criticisms of the 
decision. Critics argued that BFI would turn every purchaser of services into a joint employer of 
the service providers’ employees. See, e.g., BFI, 362 NLRB No. 186, slip op. at 44 (Members 
Miscimarra & Johnson, dissenting); Hy-Brand I, 365 NLRB No. 156, slip op. at 118. But in 
DirectSat USA, where the Board considered a union information request for the service 
agreement between Respondents DirectSat and DirecTV in order to determine if they were joint 
employers, the Board concluded that “[t]he mere existence of a service contract between two 
companies is not a sufficient basis to reasonably believe they might be joint employers. If it 
were, then every agreement between an employer and a subcontractor would be deemed relevant 
to the question of joint employer status, based upon nothing more than the contract’s existence.” 
366 NLRB No. 40, slip op. at 6. Even after the union obtained DirecTV’s performance standards 
for DirectSat, the Board found that “nothing therein suggested DirecTV had any control over 
how the Respondent [DirectSat] went about meeting those standards.” Ibid. In other words, not 
only was a service contract between the two entities not sufficient to establish joint employment 
or even a “reasonable belief’ that a joint employment relationship existed, the imposition of 
performance standards on the service provider was similarly insufficient. 

Critics also argued that BFI would dramatically expand the number of relationships that 
would be deemed joint employment relationships regardless of the precise facts at issue. See 
BFI, 362 NLRB No. 186, slip op. at 22-23, 26, 36-37, 41—42, 47 (Members Miscimarra & 
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Johnson, dissenting); Hy-Brand I, 365 NLRB No. 156, slip op. at 4-5, 18-19, 30. But in Retro 
Environmental and Green JobWorks, LLC, Case 05-RC-154596, the Board and the Regional 
Director considered the relationships between the same labor supply agency, Green JobWorks, 
and several different user employers and reached opposite conclusions concerning joint 
employment. Far from BFI leading to the conclusion that all users are joint employers of 
supplier employers’ employees, these two cases illustrate that BFI requires consideration of all 
the facts, as the common law also requires, and can lead to different results even in relation to the 
same supplier. In Retro Environmental, the Board found that Retro, the user, was a joint 
employer because “Retro’s superintendent determines the sequence of work, oversees the work, 
and directs the day-to-day activities of both Retro’s solely employed employees and those 
employees leased to Retro by Green JobWorks. Retro’s foreman provides more detailed 
instructions. Retro determines the start and end times of breaks, and Retro is responsible for 
keeping track of the employees’ hours. Retro also provides the necessary equipment to perform 
the assigned work on site.” 364 NLRB No. 70, slip op. at 2. But in Green JobWorks, the 
Regional Director found that the user was not a joint employer, despite a contract with Green 
JobWorks that provided for payment of a set amount to Green JobWorks for different tasks and 
despite some evidence of direct supervision of Green JobWorks’ employees by user personnel 
when Green JobWorks retained the right to pay its employees more than it was being 
reimbursed. See Decision and Direction of Election at 8-13, Green JobWorks, EEC, Case 05- 
RC-154596 (Oct. 21, 2015). Accordingly, the post-RF/Board decisions provide no rationale for 
departing from the BFI standard. In fact, they undermine criticism of BFI. 

Nor can it be argued that cases are in the pipeline that reveal problems with the BFI 
standard but have simply not yet reached the Board. Even expanding the search to include 
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Administrative Law Judge (ALJ) and Regional Director (RD) decisions as well as General 
Counsel Advice Memoranda and Appeals Determinations citing BFI, we find only seven ALJ 
and seven RD decisions and nine General Counsel actions. See Appendix 2. These cases also 
reveal no change in the nature of joint employer allegations post -BFI and no novel outcomes. 

2. Regional Director Decisions 

In seven of the eight RD decisions citing BFI, the RD found no joint employment in 
relation to some or all of the employees at issue. See Decision and Order at 11-15, Akima 
Global Servs., LLC, Case 03-RC-161373 (Nov. 6, 2015) (supplier employers’ armed security 
guards jointly employed by user security contractor, but unarmed security guards not jointly 
employed); Decision and Direction of Election at 7-13, Bannum Place of Saginaw, LLC, Case 
07-RC-205632 (Oct. 31, 2017) (Bureau of Prisons not joint employer of firm that supplied social 
service coordinators, case managers, and counselor aides); Decision and Order at 15-17, 

Douglas Emmett Mgmt., LLC, Case 31-RC-203488 (Sept. 13, 2017) (property management firm 
joint employer of maintenance engineers supplied by one firm but not those supplied by second 
firm); Green JobWorks (discussed supra); Decision and Direction of Election at 2-7, Healthcare 
Serv. Grp., Inc., Case 21-RC-224993 (Sept. 5, 2018) (nursing home not joint employer of 
supplier employer’s dietary, housekeeping, and laundry service employees); Decision and Order 
at 1, 4-5, 10, MGM Resorts Int’l, Case 28-RC-190984 (Jan. 27, 2017) (MGM not joint employer 
of supplier firm’s security guards working at its hotel and casino); Decision and Order at 1, 6-8, 
Prof’l Drywall Concepts Inc., Case 09-RC-199625 (June 23, 2017) (general contractor not joint 
employer of drywall subcontractors’ employees). 

Moreover, in the three cases in which the RD found a joint employment relationship as to 
at least some of the employees at issue, the claims of joint employment were not novel and the 
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evidence was clearly sufficient to demonstrate joint employment under any standard. In the only 
case in which a RD applied BFI to find all the employees at issue to be jointly employed— Retro 
Environmental —Retro, a construction firm providing demolition and asbestos abatement 
services, retained a labor supply firm, D&H, to provide employees. At the project sites, Retro 
supervisors “exclusively determine the nature and sequence of work, oversee the work, and 
direct the day-to-day activities of the D&H employees; indeed, D&H stipulated that its 
supervisors play no role in the supervision of D&H supplied employees.” Decision and 
Direction of Election at 11-12, Retro Environmental, Inc., Case 05-RC-183442 (Nov. 18, 2016). 

Similarly, in Akima Global Services, a security contractor directly supervised a supplier 
employer’s armed officers during the night shift and applied all of its own employment policies 
to the supplier’s employees. Decision and Order at 13-14, Akima Global Servs., Case 03-RC- 
161373 (Nov. 6, 2015). 

And in Douglas Emmett Management, a property management firm was found to be the 
joint employer of maintenance engineers supplied by another employer when the former 
“direct[ed] and assigned] the work of [the latter’s] engineers at the job site on a daily basis.” 
Decision and Order at 15, Douglas Emmett Mgmt., Case 31-RC-203488 (Sept. 13, 2017). 

Like the post -BFI Board decisions, the RD decisions do not reveal anything unusual, 
much less problematic, about the adjudication of joint employer allegations under BFI. 

In fact, the RD decisions, like the Board decisions, directly dispel several of the concerns 
expressed in the NPRM and the dissent in BFI. Critics have argued that BFI would render 
general contractors joint employers of subcontractors’ employees, a result in tension with NLRB 
v. Denver Building Trades Council, 341 U.S. 675 (1951). See BFI, 362 NLRB No. 186, slip op. 
at 23, 36-37, 48 (Members Miscimarra & Johnson, dissenting); Hy-Brand I, 365 NLRB No. 156, 


15 



slip op. at 5, 19, 30. In Professional Drywall Concepts, however, the RD applied the BFI 
standard to the relationship between a general contractor and the employees of drywall 
subcontractors and found that the general was not a joint employer of the employees. Decision 
and Order at 6, Prof’l Drywall Concepts, Case 09-RC-199625 (June 23, 2017). Specifically, the 
RD found that the general contractor’s requirement that all employees attend a safety training, 
attend weekly safety meetings, perform daily “stretch and flex” routines, and wear certain safety 
clothing, and the general’s contractual reservation of the right to discipline employees for safety 
violations, were “merely an extension of [the general’s] continuing responsibility to maintain 
overall safety at the jobsite, typical of any general contractor on a construction site.” Id. at 7. 
Similarly, the RD found that the general contractor’s requirement that work on the project be 
performed during certain hours due to local noise ordinances was not indicative of joint 
employment when the subcontractors had “free reign over how to utilize their employees to 
accomplish the work.” Ibid .; see also Weis Builders, Inc. v. Operating Engineers Local 150, No. 
15-C-2619, 2017 U.S. Dist. LEXIS 16647, at *11-13 (N.D. Ill. Feb. 7, 2017) (distinguishing BFI 
in holding that general contractor was not the joint employer of operating engineers employed by 
its subcontractor). 

3. Administrative Law Judge Decisions 

Turning to the ALJ decisions citing BFI, only six have applied the BFI standard to find a 
joint employer relationship. See Appendix 2. 5 Moreover, as in the Board and RD decisions, the 


5 We do not include ALJ decisions later reviewed by the Board, since they are discussed above, 
unless the review led to summary affirmance on the joint employer issue. 
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ALJ decisions did not find joint employer relationships under novel factual circumstances and 
the evidence of common control of core terms and conditions of employment was overwhelming. 

In Campaign for the Restoration and Regulation of Hemp (CRRH), the evidence of 
common control of labor relations was so strong that the judge found the three entities at issue 
were a single employer, and the judge applied BFI to find joint employment only as an 
alternative holding. Decision at 3—4, CRRH, Case 19-CA-143377 (Dec. 17, 2015). 

In Global Precision Systems, LLC, the judge found that an ICE contractor that contracted 
with another security firm to supply guards was a joint employer when its project manager was 
involved in all hiring and represented both firms in grievances at the first step, and the two firms’ 
employees had identical wages, were subject to a single employee handbook, and were placed on 
a single seniority list regardless of their nominal employer. Decision and Order at 2-5, Global 
Precision Sys., Case 28-RC-182671 (Sept. 26, 2016). 

Similarly in Oxford Electronics, Inc., the judge found that an airport service provider 
jointly employed “encoders” (who type codes into the baggage sorting system) supplied by two 
supplier employers because the two supplier employers provided no on-site supervisors and 
“essentially provide[d] only referral and payroll services.” Decision and Recommended Order at 
23, Oxford Elecs., Case 13-CA-115933 (May 31, 2017). 

In Preferred Building Services, Inc., the judge found a cleaning company to be the joint 
employer of a subcontractor cleaning company’s employees where “employees of [the 
subcontractor] performed services under [the contractor’s] actual control and direction and were 
hired, fired, and disciplined by [the contractor].” 366 NLRB No. 159, slip op. at 14 (2018). 

In Seven Seas Union Square, LLC, the ALJ found a grocery store cooperative to be the 
joint employer of its member stores’ employees when the cooperative retained counsel to 
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negotiate for all stores and the cooperative responded to grievances on behalf of the stores. 
Decision at 92-93, Seven Seas Union Square, Case 29-CA-164058 (Feb. 9, 2018). 

Finally, in Sprain Brook Manor Rehab, LLC, the judge found that Sprain Brook, a 
nursing home, was the joint employer of the housekeeping and dietary employees as well as 
CNAs and LPNs provided to the home by supplier employers. 365 NLRB No. 45, slip op. at 39- 
44 (2017). The evidence for this was overwhelming. For example, the nursing supplier had no 
supervisory personnel on site. Id. at 43. Thus, “[t]he nursing staff accepted work assignments 
and schedule from ... Sprain Brook management personnel.” Ibid. Sprain Brook’s director of 
nursing and HR assistant “interviewed and hired the nursing staff.” Ibid. Sprain Brook also 
“dictated to [the housekeeping and maintenance supplier] the employees that would be absorbed 
by [the supplier] and set the terms and benefits of their employment.” Ibid. The judge observed, 
“even under pre-BFI Newby Island Recyclery [precedent], joint-employer status was 
established.” Id. at 44. Thus, like the post -BFI Board and RD decisions, the ALJ decisions 
reveal nothing but continuity in the pre- and post-#/ 7 / joint employer jurisprudence. 

Furthermore, like the Board and RD decisions, the ALJ decisions also refute criticisms of 
the BFI standard. Critics have argued that BFI renders all contractors that employ subcontractors 
joint employers of the subcontractors’ employees. See supra at p. 15. But in Preferred Building 
Services, the judge expressly stated that something more was required to render the contractor a 
joint employer. See 366 NLRB No. 159, slip op. at 14-15. In that case, the judge found the 
contractor to be a joint employer because “the preponderance of the evidence reveals a different 
relationship than a mere contractor/subcontractor agreement.” Id. at 15. Similarly, in Sprain 
Brook, the judge explained, “the relationship between a typical contractor/subcontractor is one in 
which the subcontractor undertakes to perform a particular task, as opposed to the situation 
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herein in which [the contractor] treated the arrangement as one in which [the subcontractors] 
jointly provided employees for [the contractor’s] use.” 365 NLRB No. 45, slip op. at 40. 

4. General Counsel Advice Memoranda and Appeals’ Determinations 
Finally, while seven General Counsel memos cite BFI, only five actually apply the BFI 
standard. See Appendix 2. 6 In one of those five cases, H&M Construction Co., Case 15-CA- 
164416, the General Counsel found no joint employment relationship. See Advice Memorandum 
dated June 20, 2016. 

Significantly, in H&M Construction, the General Counsel concluded that the terms of a 

service agreement between the operator of a paper mill and a firm hired to provide landfill 

services were not sufficient to establish that the mill jointly employed the landfill contractor’s 

employees. The General Counsel concluded: 

The agreement requires H&M to have sufficient personnel onsite to ensure a smooth 
operation. It also requires H&M to have a day-shift crew on duty eight hours per day, five 
days a week, and shift workers operating on two 12-hour shifts, seven days a week. 
However, those provisions do not dictate the hours that any particular employee must 
work, and their purpose is to ensure only that H&M adequately provides the services for 
which it was retained by GP. Thus, these minimal staffing and scheduling requirements 
are insufficient to establish a joint employer relationship. 

Id. at 10. 

Thus, the General Counsel has applied BFI to find joint employment in only four cases. 
Like the Board, RD, and ALJ cases, there is nothing new or remarkable about the General 
Counsel’s findings. In Telemundo Television Studios, LLC, Case 12-CA-186493, the General 
Counsel found that talent managers were joint employers of guest actors and day players 


6 While the General Counsel’s April 28, 2015 Advice Memorandum in Nutritionality, Inc., Case 
13-CA-134294, issued prior to the BFI decision, it is still significant because, after applying 
extant precedent, it applied the theory advanced by the General Counsel in BFI but nevertheless 
found that a franchisee and franchisor were not joint employers. Id. at 9-10. 
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supplied to a television studio where the managers recruited and hired the actors, codetermined 
their compensation, provided supervision on site when they supplied more than four actors to a 
project on any day, and purchased liability and workers compensation insurance covering the 
actors. Advice Memorandum dated June 13, 2017, at 3-5, 8-9. 

In Ashford TRS Nickel, LLC, Case 19-CA-147032, the evidence of common control of 
labor relations was so strong that the General Counsel found that the owner of a hotel and a 
management firm were a single employer. Advice Memorandum dated Oct. 22, 2015, at 1, 3-5. 
Only as an alternative theory did the General Counsel instruct the region to allege joint 
employment under BFI. Id. at 1, 5-6. 

In Trump Entertainment Resorts, Inc., Cases 04-CA-143464, et al., the General Counsel 
merely reiterated his prior finding, under pre-BFI jurisprudence, that a “substantial creditor and 
investor” that was “publicly and privately involved in [a resort owner’s] negotiations with the 
Union” was a joint employer along with the owner of the resort. Advice Memorandum dated 
May 24, 2016, at 10. 

Finally, in Brooks Memorial Hospital, Case 03-CA-148201, the General Counsel found 
that a hospital and pharmacy management company were joint employers of pharmacy 
technicians working in the hospital where the hospital had the right to remove technicians and 
had effectively requested discipline of a technician; the hospital regularly conveyed concerns 
about technicians’ performance to technicians through the pharmacy management company and 
a hospital manager had directly addressed concerns to technicians on at least one occasion; the 
hospital reimbursed technicians for a required certification test; and the hospital required 
technicians to participate in its continuing education programs. Advice Memorandum dated 
Nov. 3, 2015, at 1, 4-8. 
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Only two appeals’ determination letters cite BFI : 7 one found it irrelevant and the other 
affirmed a RD conclusion that a security contractor and client were joint employers under either 
the pr t-BFI standard or the BFI standard. See Appendix 2. 

This comprehensive review of all post -BFI cases clearly reveals that none of the specters 
raised in the dissent in that case have materialized. The NPRM characterizes BFI as adopting a 
“relaxed standard.” 83 Fed. Reg. at 46687. But to date, BFI has not been applied to find any 
novel categories of employers to be joint employers. 8 The NPRM states: “The last three years 
have seen much volatility in the Board’s law governing joint employer relationships.” 83 Fed. 
Reg. at 46682. But, in fact, the actual cases decided by the Board, RDs, and ALJs and reviewed 
by the General Counsel reveal nothing but continuity. BFI has not been applied to find 
franchisors and franchisees to be joint employers. BFI has not been applied to find general 
contractors and subcontractors to be joint employers. BFI has not been applied to permit what 
previously would have been unlawful secondary activity. 


7 While we are not able to search for appeals’ determinations citing BFI, the Board’s response to 
our FOIA request provided only three determination letters. The third did not cite BFI, but 
affirmed the dismissal of joint employer allegations. See Letter from Director of Office of 
Appeals to Counsel for Charging Party dated Aug. 16, 2016, Labor Plus, LLC, Cases 28-CA- 
161779, etal. 

8 The Board’s misplaced concern about the BFI standard may be due to the fact that the NPRM 
does not actually consider the full standard. Nowhere in the NPRM does the Board acknowledge 
or analyze the fact that BFI established a two-prong standard. As the D.C. Circuit observed in 
BFI: “There is a second half to the Board’s new test that bears mention.” 2018 U.S. App. LEXIS 
36706, at *53. If a common law employment relationship exists, the Board held, “the inquiry 
then turns to whether the putative joint employer possesses sufficient control over employees’ 
essential terms and conditions of employment to permit meaningful collective bargaining.” BFI, 
362 NLRB No. 186, slip op. at 2. Nowhere does the Board analyze that second prong of the BFI 
standard and thus the NPRM does not explain why that limitation on the scope of joint 
employment relationships is insufficient to address any concerns about the BFI standard. 
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It is thus clear that the Board lacks adequate experience applying the BFI standard to 
determine if modification via rulemaking or otherwise is merited. In fact, an analysis of the 
Board’s actual experience demonstrates that no modification of the standard is merited. 

B. The Board’s Rationale for the Proposed Rule Is Contradicted by Its Own 
Regulatory Flexibility Act Analysis 

Critics of BFI have argued that its standard forces firms to adjust productive economic 
relationships, like franchisee-franchisor and user employer-supplier employer relationships, in 
order to avoid unwarranted findings of joint employment. See BFI , 362 NLRB No. 186, slip op. 
at 44-46 (Members Miscimarra & Johnson, dissenting); Fly-Brand I, slip op. at 26-28; see also 
Brief Amici Curiae of Coalition for a Democratic Workplace et al. at 20-21, BFI, 362 NLRB No. 
186 (No. 32-RC-109684) (arguing that broadening of joint-employer standard would impede use 
of “cost-plus contracts and other types of outsourcing relationships [that] are currently and have 
historically been an integral feature of business operations in this country”). But, if that were 
true, overturning BFI, as proposed in the NPRM, would cause those firms to readjust their 
relationships once they were free of the alleged legal threat posed by BFI, with at least some 
transition costs. Yet the Board states that the rule will impose “no costs of modifying existing 
processes and procedures.” 83 Fed. Reg. at 46695. The finding that reversing BFI will not cause 
firms to readjust their relationships strongly suggests that BFI did not cause firms to adjust their 
relationships in the first place. 

C. The Board Has Not Stated an Adequate Justification for Each Specific 
Element of the Proposed Standard 

The Board has proposed a complex, multi-part test for assessing claims of joint 
employment. The elements of the test largely have the effect of limiting the forms of evidence 
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deemed relevant to joint employment. The Board must provide an adequate and separate 
justification for each element of the proposed test. It has not done so. 

1. The Board Cannot Simply Revert to the Pie-BFI Joint Employer 

Standard Because Many Elements of That Standard Have Never Been 
Explained or Justified 

It is not sufficient justification for the proposed rule to assert that the Board erred in BFI 
in altering the joint employer standard. That might justify departing from the BFI standard but it 
would not justify the proposed rule. Nor would it be sufficient to cite the case law overturned in 
BFI. That would not be sufficient because, in critical respects, the Board has never explained or 
justified elements of the standard articulated in the cases that were overturned in BFI. Thus, the 
Board must now independently justify each element of the standard it proposes. 

The Board’s decision dismissing the relevance of contractual rights to control terms and 
conditions of employment, as also proposed in the NPRM, did not explain or justify the change 
in the law. See AM Property Holding Corp., 350 NLRB 998, 1000 (2007). Indeed, in AM 
Property, the Board cited only its own prior decision in TLI, Inc., 271 NLRB 798 (1984), which 
actually did not address the issue at all, see id. at 798-99 (noting agreements’ terms but not 
discussing issue further). 

Similarly, the Board’s decision introducing the “direct and immediate” requirement, also 
proposed in the NPRM, provided no explanation and cited no common law sources. See 
Airborne Freight Co. (Airborne Express), 338 NLRB 597 (2002). Rather, Airborne Express, 
which introduced the “direct and immediate” limitation in a footnote, see id. at 597 n.l, also 
cited only the Board’s own prior decision in TLI, which did not use that language at all, let alone 
justify it, see 271 NLRB at 798-99. 
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Finally, as with the earlier Board decisions concerning both the right to control and 
indirect control, the pr e-BFI decisions dismissing evidence of direct control that can be 
characterized as “limited and routine,” as proposed in the NPRM, did not explain in any way the 
authority or rationale for discounting such evidence or cite anything to support it. See Laerco 
Transp. & Warehouse, 269 NLRB 324, 326 (1984) (finding that the supervision exercised by the 
user employer over the supplier employer’s employees was “so routine that it was insufficient to 
render them joint employers”); TLI, 271 NLRB at 799 (“[Supervision and direction 
exercised ... on a day-to-day basis is both limited and routine, and ... does not constitute 
sufficient control to support a joint employer finding.”); see also Southern Cal. Gas Co., 302 
NLRB 456, 462 (1991) (affirming ALJ’s finding that the putative joint employer’s “orders and 
directions to the day shift employees were in the nature of routine directions” and that “such 
assignment or direction [did not] establish[] evidence of supervision”). Moreover, the pie-BFI 
decisions do not define the terms “limited” and “routine” or explain the relationship between 
them. 

Thus, the Board must now provide a separate and independent justification for each 
element of the proposed standard and cannot simply cite the earlier decisions. 

2. The Board Has Not Provided a Separate and Independent Justification for 
Each Element of the Proposed Standard 

The proposed rule establishes a complex, multi-part standard for evaluating allegations of 
joint employment. The standard is based on a general qualifying condition, i.e., the facts that 
must be proven to establish joint employment. But in the proposed rule text, the general 
qualifying condition is preceded, intersected, and followed by a number of limitations narrowing 
the proof that will be deemed sufficient to establish joint employment, even if the proof satisfies 
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the general qualifying condition. The Board has not adequately justified the choice of terms used 
in the general qualifying condition or any of the limitations. 

To justify each term, the Board must explain its independent significance by describing 
situations in which the application of the term would be dispositive and why that result would be 
correct under the common law or the Act. The Board must do so because the courts, as well as 
the Board itself, will be required to presume that each term used in the final rule has a distinct 
meaning and that the Board did not intend any term to be mere surplusage. See NRDC v. EPA, 
489 F.3d 1364, 1373 (D.C. Cir. 2007) (“EPA’s interpretation would make the words redundant 
and one of them ‘mere surplusage,’ which is inconsistent with a court’s duty to give meaning to 
each word used by Congress.”); see also Babbitt v. Sweet Home Chapter of Cmtys. for a Greater 
Or., 515 U.S. 687, 698 (1995) (“A reluctance to treat statutory terms as surplusage supports the 
reasonableness of the Secretary’s interpretation.”); cf Bailey v. United States, 516 U.S. 137, 145 
(1995) (“[W]e read § 924(c)(1) with the assumption that Congress intended each of its terms to 
have meaning.... Nothing here indicates that Congress, when it provided these two terms, 
intended that they be understood to be redundant. We assume that Congress used two terms 
because it intended each term to have a particular, nonsuperfluous meaning.”). 9 Here, the Board 
has wholly failed to define, explain, or justify each term in the proposed rule. 


9 While the cases cited above pertain to the interpretation of statutory language, the same 
principle applies to the interpretation of regulatory language. See, e.g., Nat 7 Ass ’n of Home 
Builders v. Defs. of Wildlife, 551 U.S. 644, 668-69 (2007) (rejecting as “implausible” an 
interpretation of a regulation that would render it “entirely superfluous,” and would assume that 
a particular term used therein is “mere surplusage,” because the Court has “cautioned against 
reading text in a way that makes part of it redundant”). 
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a. The General Qualifying Condition 

The general qualifying condition proposed in the NPRM is that joint employers “share or 
codetermine the employees’ ... terms and conditions of employment.” 83 Fed. Reg. at 46696. 
The common understanding of the term “employer” and the underlying policies of the NLRA 
support the general intent of the qualifying condition—if an entity determines employees’ terms 
and conditions of employment, separately or along with another entity, then the entity is the 
employees’ employer. But while the general intent of the qualifying condition is consistent with 
the common law, the actual terms used to describe the condition in the NPRM are not 
appropriate. 

The proposed rule’s general qualifying condition provides that employers that 
“share ... the employees’ ... terms and condition of employment” are joint employers. But it is 
not clear what it means for an employer to “share” employees’ terms of employment. The 
qualifying condition should be revised to provide that employers are joint employers of a set of 
employees if the employers “each, separately determine some of the employees’ terms and 
conditions of employment, or share in determining or codetermine any of the 
employees’ ... terms and conditions of employment.” 

As rewritten, the general qualifying condition would be consistent with the common law 
and would further the policies of the Act by permitting employees to potentially bargain with any 
entity that determines, alone or with another employer, any of their terms and conditions of 
employment. The current proposal, however, uses inappropriate terms to describe the basic 
qualifying condition. Moreover, as discussed below, the proposal also imposes multiple 
limitations on the proof sufficient to establish joint employment, which are not separately and 
independently justified. 
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b. The Limitations on Relevant Evidence 
i. Essential Terms and Conditions 

The NPRM’s proposed rule interposes the limiting term “essential” in the middle of the 
basic qualifying condition. See 83 Fed. Reg. at 46696. Under the proposed rule, an entity is not 
an employer of employees, even if it controls some of the employees’ terms and conditions of 
employment, if those terms and conditions are not “essential.” In fact, an entity may determine 
multiple terms and conditions of employment and still not be deemed an employer if none of the 
terms are deemed essential under the proposed rule. 

This limitation is inconsistent with Section 8(a)(5) and (d) of the NLRA, which together 
impose an obligation on employers to bargain in good faith “with respect to wages, hours, and 
other terms and conditions of employment.” 29 U.S.C. § 158(d); see id. § 158(a)(5). In other 
words, the Act does not limit the duty to bargain to “essential” terms and conditions of 
employment, and it would be inappropriate for the Board to smuggle that limitation in through 
the backdoor via its definition of joint employment. 

The limitation is also inconsistent with the Act’s underlying policies, as articulated by the 
Board in Management Training Corp., 317 NLRB 1355 (1995). In that case, the Board decided 
not to decline jurisdiction over a private employer that shared determination of employees’ terms 
and conditions of employment with a non-covered, public employer based on a judgment about 
“which terms and conditions of employment are or are not essential to the bargaining process.” 
Id. at 1357. The Board reasoned that while “[t]he employer in question must, by hypothesis, 
control some matters relating to the employment relationship, or else it would not be an employer 
under the Act[,] ... in the final analysis, employee voters will decide for themselves whether 
they wish to engage in collective bargaining” with an employer that does not control all of their 
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terms and conditions of employment. Id. at 1358 (emphasis added). In short, the Board cannot 
and should not determine what is “essential” to employees who have a statutory right to bargain 
about all “terms and conditions of employment.” See id. at 1357-58; 29 U.S.C. § 158(d); see 
also Pitney Bowes, Inc., 312 NLRB 386, 386 n.l (1993) (“Although Member Raudabaugh agrees 
with the result, he does not agree that a ‘joint employer’ analysis should focus only on ‘essential’ 
terms and conditions of employment.... Member Raudabaugh would consider all terms and 
conditions of employment, albeit he would attach greater importance to the ‘essential’ ones.”) 

The Board appears to indicate what it considers to be “essential” terms and conditions of 
employment in the proposed rule language: “such as hiring, firing, discipline, supervision, and 
direction.” See 83 Fed. Reg. at 46696. But that language suggests that an employer that 
establishes terms and conditions of employment that are not on that list or like those on that list 
will not be deemed a joint employer under the rule, and such a limitation on terms and conditions 
of employment appears nowhere in the Act. Indeed, employers have a duty to bargain about a 
wider set of terms and conditions. See 29 U.S.C. § 158(d) (defining employer’s duty to bargain 
as an obligation to “confer in good faith over wages, hours, and other terms and conditions of 
employment”). And courts of appeals have held that “[a] joint employer relationship exists when 
an employer exercises authority over employment conditions which are within the area of 
mandatory collective bargaining.” Sun-Maid Growers of Cal. v. NLRB, 618 F.2d 56, 59 (9th Cir. 
1980). 

The aforementioned examples of “essential” terms and conditions of employment stated 
in the NPRM are also in tension with the Act’s definition of supervisors. Employees are 
statutory supervisors if they have authority “to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees ... or to adjust their grievances.” 29 
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U.S.C. § 152(11). Surely entity A is a joint employer of entity B’s employees if entity A 
employs employees who have authority to lay off, recall, promote, reward, or adjust the 
grievances of entity B’s employees, i.e., who are entity B’s employees’ supervisors. Yet the 
proposed rule’s examples of “essential terms and conditions of employment” suggest otherwise. 

ii. Direct and Immediate 

The proposed rule would further narrow the basic qualifying condition by requiring that a 
joint employer not only determine employees’ essential terms and conditions of employment, but 
do so directly and immediately. The proposal requires that a joint employer exercise “direct and 
immediate control over the employees’ essential terms and conditions of employment.” 83 Fed. 
Reg. 46696-97. 

Examination of the consequences of the proposed limitation, i.e., of codifying the 
complete irrelevance of indirect control, makes clear that the proposal is unacceptable. Entity A, 
for example, could direct a contractor B to supply a specific number of employees with specific 
qualifications to work on specified shifts. A could then exert close supervision of B’s 
employees, assigning them to shifts, locations, and tasks and correcting and otherwise directing 
their work, as long as the actual directions to the employees from A’s supervisors were 
communicated through B’s supervisors. If particular employees did not follow such directions or 
otherwise perform adequately, then A could direct B to fire them. Under the proposed rule, these 
facts would not establish joint employment. But the mere interposing of a layer of supervision, 
whereby the supplier employer relays instructions from the user entity to the supplier’s 
employees, surely cannot insulate the user from the responsibilities of being an employer under 
the NLRA. Evidence of such indirect control is relevant to the joint employer inquiry. 
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The proposal to disregard all evidence of indirect control is also inconsistent with the 
statutory definition of the term “supervisor” in the NLRA, despite the fact that a supervisor is 
defined to be an employee who possesses specified authority “in the interest of the employer.” 

29 U.S.C. § 152(11). Section 2(11) of the Act defines a supervisor to include “any individual 
having authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, 
promote, discharge, assign, reward, or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recommend such action .” Id. (emphasis added). 
And the Board, with court approval, has consistently held that employee A is a supervisor even if 
his or her decisions about terms and conditions of employment are executed by employee B. 

See, e.g., NLRB v. Mo. Red Quarries, Inc., 853 F.3d 920, 923-28 (8th Cir. 2017) (upholding 
Board finding that employee was statutory supervisor under section 2(11) based in part on 
evidence that he had the authority to make hiring recommendations); Monotech of Mississippi v. 
NLRB, SI6 F.2d 514, 517 (5th Cir. 1989) (same but concerning recommendations as to wage 
increases); Abilene Sheet Metal, Inc. v. NLRB, 619 F.2d 332, 345 (5th Cir. 1980) (same but 
concerning recommendations regarding the assignment of workers); cf. NLRB v. J.K. Elecs., Inc., 
592 F.2d 5, 6-7 (1st Cir. 1979) (upholding Board’s determination that group leaders were 
statutory supervisors, which “rested on its finding that the group leaders ha[d] the power to 
effectively recommend disciplinary action in the areas of rule infractions and low production” 
(emphasis added)); Wine & Liquor Salesmen & Allied Workers v. NLRB, 452 F.2d 1312, 1318 
(D.C. Cir. 1971) (upholding Board’s determination that sales managers were supervisors based 
in part on record evidence that “[o]n one occasion they investigated the alleged misconduct of a 
salesman, recommended his dismissal, and he was dismissed by [the employer’s vice 
president]”) Thus, under settled law, supplier firm’s employee A is a supervisor of the supplier’s 
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employees if he or she effectively recommends discipline to higher management in the supplier 
firm. But, if the proposed rule were adopted, a user employer that employs employee A would 
not be the employer of the supervised employees if employee A effectively recommends 
discipline to employees of the supplier employer. That contradiction in the jurisprudence would 
be unsustainable. 

Moreover, the proposal does not explain the relationship between the two adjectives 
“direct” and “immediate” or provide a separate and independent definition of each term. In 
particular, the primary meaning of the term “immediate” is without delay. Immediate, Black’s 
Law Dictionary (6th ed. 1990); accord Merriam Webster’s Online Dictionary, 
https://www.merriam-webster.com/dictionary/immediate . Yet how long it takes for an employer 
to control employees’ terms of employment is not relevant to employer status. And if the Board 
intends the term “immediate” to mean without an intervening cause, then it is redundant of the 
term “direct” and should be eliminated. 

iii. Substantial 

The proposal would also add an entirely novel limitation on even the “direct and 
immediate” control over terms and conditions of employment that would be considered relevant 
to joint employment. Under the proposed rule, only “substantial” direct and immediate control is 
relevant. Yet that limitation has never been imposed by the Board and it is not contained in the 
cases that originated the “direct and immediate” requirement. See, e.g.. Airborne Express, 338 
NLRB at 597 & n.l; TLI, 271 NLRB at 788-89. The Board does not explain why it is 
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interposing this additional limitation, define what is “substantial,” or justify the limitation under 
the common law or the NLRA. 

Nor does the Board explain the relationship between “substantial” direct and immediate 
control and direct and immediate control that “is not limited and routine,” see infra. Indeed, the 
Board uses the concepts interchangeably even in the same paragraph in the NPRM. See, e.g., 83 
Fed. Reg. at 46686-87 (“[T]he Board is presently inclined to find, consistent with prior Board 
cases, that even a putative joint employer’s ‘direct and immediate’ control. .. may not give rise 
to a joint-employer relationship where that control is too limited in scope. See, e.g.. Flagstaff 
Medical Center, 357 NLRB [659,] 667 [(2011)]. .. . Cases like Flagstaff Medical Center . . . are 
consistent with the Board’s present inclination to find that a putative joint employer must 
exercise substantial direct and immediate control.”) The two categories of control—not 
substantial and limited and routine—appear to overlap entirely. The Board must explain the 
different and independent meaning of the two terms “substantial” and “not limited and routine.” 

iv. Limited and Routine 

Finally, under the proposed rule, an entity is not a joint employer even if it 
exercises substantial, direct and immediate control over essential terms and conditions of 
employment if that control is “limited and routine.” 83 Fed. Reg. at 46697. As explained 
above, however, the requirement that the control not be “limited” appears to be redundant of the 
requirement that it be substantial. Moreover, the Board provides no definition of the word 
“routine” or justification for wholly discounting “routine” control. Of course, the primary 
definition of the word “routine” is “regular.” Webster’s New World Dictionary (2d College ed. 
1972). Thus, the two terms “limited” and “routine” are actually contradictory. And there is no 
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reason to discount regular control. Indeed, the regularity of control should weigh in favor of a 
joint employment finding. 

While the Board does not define the terms “limited” 10 and “routine,” it suggests a 
definition of “limited and routine” in the NPRM where it states: “The Board generally [has] 
found supervision to be limited and routine where a supervisor’s instructions consist[] mostly of 
directing another business’s employees what work to perform, or where and when to perform the 
work, but not how to perform it.” 83 Fed. Reg. at 46683. That definition is drawn from AM 
Property. See 350 NLRB at 1001 (“The Board has generally found supervision to be limited and 
routine where a supervisor’s instructions consist primarily of telling employees what work to 
perform, or where and when to perform the work, but not how to perform the work.”). But 
neither the NPRM nor the earlier case law explain why relevant supervision should be so limited. 
See id .; see also Flagstaff Med. Ctr., 357 NLRB at 667; G. Wes Ltd. Co., 309 NLRB 225, 226 
(1992); Lee Hosp., 300 NLRB 947, 950 (1990); TLI, 271 NLRB at 799. The limitation would 
exclude putative joint employers whose agents are clearly supervisors of another employer’s 
employees because they assign and direct those employees. See 29 U.S.C. § 152(11) (“The term 
‘supervisor’ means any individual having authority, in the interest of the employer, 
to ... assign ... other employees, or responsibly to direct them ....”). 

The categorical disregard of all supervision that does not involve telling employees how 
to do their work (the “manner and means” of performance) is not appropriate when employee 
status is not at issue. Rather, it is an inappropriate artifact of the use of outdated independent 


10 Indeed, the Board also suggests in the NPRM that control may be limited so long as it is not 
“too limited.” 83 Fed. Reg. at 46686. Yet, as discussed above, the Board fails to define the term 
“limited,” let alone the term “too limited.” 
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contractor jurisprudence in joint employer cases. See SuperShuttle DFW, Inc., 367 NLRB No. 

75, slip op. at 7, 11 (2019) (noting that the Board’s prior jurisprudence “overemphasizes the 
significance of ‘right to control’ factors” while “the Restatement expressly recognize that a 
master-servant relationship can exist in the absence of the master’s control over the servant’s 
performance of work”). While control of the manner and means of performance may be relevant 
to the determination of whether a worker is an employee or an independent contractor for 
purposes of vicarious liability for the worker’s torts, it is not the central factor in the 
determination of whether the worker is an employee or an independent contractor for purposes of 
the NLRA, see id., and it is certainly not in the determination of whether an entity that otherwise 
supervises the worker is a joint employer when the worker is conceded to be an employee and 
not an independent contractor. 

Both the courts and the Board have recognized that while highly-skilled professionals, 
like nurses, and low-skilled workers, like janitors, may require little or only “routine” 
supervision, they nevertheless remain employees of the employer providing that supervision. 

See, e.g., Holyoke Visiting Nurses Ass ’n v. NLRB, 11 F.3d 302, 307 (1st Cir. 1993); Syufy 
Enters., 220 NLRB 738, 740 (1975). 

v. Additional Suggested Limitations Are Not Grounded in the 
Terms of the Proposed Rule 

The NPRM also suggests that the Board may limit the evidence relevant to joint 
employment in ways not required by the terms of the proposed rule. Specifically, the Board 
states that “it will be insufficient to establish joint-employer status where the degree of a putative 
joint employer’s control is too limited in scope (perhaps affecting a single essential working 
condition and/or exercised rarely during the putative joint employer’s relationship with the 
undisputed employer).” 83 Fed. Reg. at 46687. It is not clear which element of the proposed 
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standard this further limitation is derived from. The proposed rule requires only that the 
employer determine “essential terms and conditions,” not more than one essential term and 
condition. The suggestion that controlling only one essential working condition is insufficient to 
establish joint employment is untenable, as it would permit the Board to hold not only that an 
entity that controls only wages is not an employer but also that employees have no employer so 
long as authority over essential working conditions is sufficiently fractured among multiple 
entities. Given that BFI made clear that a joint employer is only obligated to bargain over the 
terms and conditions of employment it controls, see 362 NLRB No. 186, slip op. at 2, 15, there is 
no basis for the suggested limitation. 

The NPRM’s further suggestion that control over essential terms and conditions of 
employment is not sufficient if it is “exercised rarely” is equally untenable. It would permit the 
Board to hold that an entity that sets initial wages is not an employer. Moreover, the suggestion 
is discordant with the Board’s longstanding construction of the definition of the term 
“supervisor,” as explained below. See infra at pp. 45-46. 

The NPRM also states that it would not serve the purposes of the Act to define as a joint 
employer “a business partner of the employer that does not actively participate in decisions 
setting unit employees’ wages, benefits, and other essential terms and conditions of 
employment.” 83 Fed. Reg. at 46686. Again, it is not clear which element of the proposed 
standard this further limitation is derived from. Moreover, this limitation is untenable because it 
would exclude from the definition of joint employer a business partner that implements decisions 
setting terms of employment, for example, through its supervisors. 
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3. All the Limiting Terms Are Vague and Inherently Not Subject to Precise 
Definition 

Additionally, the limitations that the proposed rule imposes on the forms of control of 
employees’ terms and conditions of employment that are cognizable in a joint employer inquiry 
are all highly ambiguous because they all employ terms that describe a quality of control 
exercised over terms and conditions of employment that falls along a continuum without 
specifying where on the continuum the line between relevance and irrelevance should be drawn. 
The words “essential,” “substantial,” “limited,” and “routine” are not subject to precise definition 
for this reason. Imposing multiple limitations of this type will mire the Board and interested 
parties in endless, inconclusive litigation over the meaning of the proposed standard. 

4. The Proposed Examples Contradict the Terms of the Proposed Rule 
Rather than explaining the terms of the proposed rule, in several instances, the examples 

in the NPRM simply contradict those terms. For example, the proposed rule requires that a joint 
employer exercise “direct and immediate” control over employees’ terms and conditions of 
employment. But the examples make clear that those terms cannot be literally understood 
without permitting economic actors to make a mockery of the NLRA by exercising effective 
control over terms and conditions of employment, but interposing an intermediary so that the 
control is neither direct nor immediate. Thus, Example 2 states that a user employer whose 
contract with a supplier employer sets the wages of the supplier employers’ employees exercises 
“direct and immediate control over the employees’ wage rates.” 83 Fed. Reg. at 46697. But that 
is simply not true. The user exercises effective, indirect control over the employees’ wage rates. 
Similarly, Example 4 states that a user employer whose supervisors regularly require a supplier 
employer’s supervisors to relay detailed instructions to the supplier employer’s employees 
exercises direct and immediate control over the employees. 83 Fed. Reg. at 46697. But again, 
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that is not true, at least under the common understanding of the terms. The user exercises 
pervasive and effective indirect control. Examples 6 and 11 follow this same pattern. See 83 
Fed. Reg. at 46697. The examples do not serve to explain or define the terms “direct and 
immediate.” Rather, they illustrate the fact that the proposed rule’s rejection of the forms of 
indirect control considered relevant to joint employer status under BFI cannot be taken literally 
without undermining the Act’s purposes. The examples indicate that indirect control is relevant 
and that the Board should not reverse BFV s recognition of that relevance while stretching the 
meaning of “direct and immediate” beyond its breaking point. 11 

5. Unsupported and Inaccurate References to Joint and Several Liability Do 
Not Support the Limiting Terms 

The NPRM states that it is the Board’s “initial view” that “the Act’s purposes would not 
be furthered by ... exposing to joint-and-several liability[] a business partner of the employer 
that does not actively participate in decisions setting unit employees’ wages, benefits, and other 
essential terms and conditions of employment.” 83 Fed. Reg. at 46686. Setting aside the 
inaccurate and incomplete characterization of the BFI standard, the implicit suggestion that joint 
employers are jointly-and-severally liable for unfair labor practices or anything else is simply 
wrong. Probably for that reason, the Board wholly fails to cite the controlling case law or 
analyze the liability of joint employers under the Act. 

In fact, the Board has made clear that joint-and-several liability will not be imposed in a 
“case ... where one joint employer merely supplies employees to its coemployer and otherwise 
takes no part in the daily direction of the employees, does not participate in their oversight, and 


11 Moreover, as pointed out above, the Board does not explain the binding force of its examples. 
In the proposed rule text, they are not proceeded by any explanatory language. See 83 Fed. Reg. 


at 46697. 
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has no representatives at the worksite.” Capitol EMI Music, Inc., 311 NLRB 997, 1000 (1993). 


In that “situation,” the Board recognizes that “joint employers are not in a position that would 

allow them to learn, even with the expenditure of reasonable efforts, of their coemployer’s 

unilateral unlawful actions.” Ibid. And, even where one joint employer does not simply supply 

employees to the other joint employer and takes part in “daily direction” and “participate[s] in 

their oversight,” there is no strict or vicarious liability. Rather, the Board will “find both joint 

employers liable for” the unlawful act of one “only when the record permits an inference (1) that 

the nonacting joint employer knew or should have known that the other employer acted against 

the employee for unlawful reasons and (2) that the former has acquiesced in the unlawful action 

by failing to protest it or to exercise any contractual right it might possess to resist it.” Ibid} 2 

Thus, concern about liability provides no basis for the proposed rule. 

III. THE PROPOSED RULE IS INCONSISTENT WITH THE COMMON LAW AND 
ITS DEPARTURES FROM THE COMMON LAW ARE NOT ADEQUATELY 
EXPLAINED OR JUSTIFIED 

The NPRM expressly seeks input “regarding the current state of the common law on 
joint-employment relationships.” 83 Fed. Reg. at 46687. We thus explain below how the 
proposed rule is inconsistent with the common law and how the Board has failed to explain or 
justify those inconsistencies based on any policies rooted in the NLRA. These inconsistencies 
with the common law are critical because departure from the common law may render the 
Board’s action arbitrary and capricious. See Seattle Opera v. NLRB, 292 F.3d 757, 765 n.ll 
(D.C. Cir. 2002) (noting that the Board’s “neglect of the common law definition 


12 In addition, “business partners]” can allocate potential liability by agreement, for example, 
through an indemnification clause. To the extent the Board bases the proposed rule on concern 
about liability, it must explain why permitting the parties to allocate potential liability is not 
sufficient to address any such concerns. 


38 



could ... render[] its decision arbitrary and capricious”); see also NLRB v. Town & Country 
Elec., 516 U.S. 85, 94 (1995) (“In some cases, there may be a question about whether the 
Board’s departure from the common law of agency ... renders its interpretation unreasonable.”) 
Here, the Board has neglected the common law definition in four critical respects. 

A. The Common Law Requires Consideration of All Incidents of the 
Relationship 

First, although the common law requires consideration of all relevant facts in assessing 
whether an employment relationship exists, the proposed rule wholly dismisses several 
categories of relevant facts, e.g., reserved control over terms and conditions of employment, 
indirect control, and limited and routine control. 

The Supreme Court has instructed, albeit in the context of distinguishing between 
employees and independent contractors, that “a// of the incidents of the relationship must be 
assessed and weighed with no one factor being decisive. What is important is that the total 
factual context is assessed.” NLRB v. United Ins., 390 U.S. 254, 258 (1968) (emphases added). 
Under the common law, the test has always been a multi-factor test that considers all evidence of 
control of terms and conditions of employment. See Restatement (Second) of Agency § 220(2) 
(“In determining whether one acting for another is a servant or an independent contractor, the 
following matters of fact, among others, are considered.” (emphasis added)). Other enforcement 
agencies, such as the Equal Employment Opportunity Commission, agree that “all of the 
circumstances in the worker’s relationship with each of the businesses should be considered to 
determine if either or both should be deemed his or her employer.” EEOC Notice No. 915.002, 
Enforcement Guidance: Application of EEO Laws to Contingent Workers Placed by Temporary 
Employment Agencies and Other Staffing Firms at Coverage Issues (Dec. 3, 1997), available at 
https://www.eeoc.gov/policy/docs/conting.html . The proposed rule departs from the Supreme 
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Court’s and common law’s command by wholly discounting various elements of the relationship 
between employees and an alleged joint employer. 

B. The Common Law Requires Consideration of Reserved Control 

Second, the proposed rule wholly discounts reserved control, which the common law 
clearly recognizes as relevant to determining if an employment relationship exists. Sections 2 
and 220 of the Restatement (Second) of Agency define a “master” as someone who “controls or 
has the right to control ” another and a “servant” as someone employed by the master who is 
“subject to the [master’s] control or right to control .” Restatement (Second) of Agency §§ 2(1)— 
(2), 220(1) (emphases added). In distinguishing between employees and independent 
contractors, 13 the Restatement directs courts to consider the “extent of control which, by the 
agreement, the master may exercise over the details of the work.” Id. § 220(2)(a) (emphases 
added). The comments are also careful to specify that either control “or right to control” is 
sufficient to establish an employment relationship. Id. § 220 cmt. d. In fact, the comments note 
that in some instances, there may be “an understanding that the employer shall not exercise 
control,” even when it has a right to do so, describing a cook who “is regarded as a servant 
although it is understood that the employer will exercise no control over the cooking.” Id.; see 
also id. § 14 cmt. a (“The extent of the right to control the physical acts of the agent is an 
important factor in determining whether or not a master-servant relation between them exists.”); 


13 Both the Restatement sections and court decisions concerning the distinction between 
independent contractors and employees are relevant to the joint employer analysis because they 
identify the forms of control that are relevant to employer status. But the absence of one or more 
of those forms of control is less relevant in the joint employer context when it is exercised by 
another employer and not retained by the worker. See BFI, 2018 U.S. App. LEXIS 36706, at 
*36-37. 
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id. § 250 cmt. a (identifying the “right to control physical details as to the manner of 
performance” as “characteristic of the relation of master and servant”). 

Both the Supreme Court and the courts of appeals have also held that the right to control 
is a relevant factor in assessing whether an employment relationship exists. In National Mutual 
Insurance Co. v. Darden, the Supreme Court stated: “In determining whether a hired party is an 
employee under the general common law of agency, we consider the hiring party’s right to 
control the manner and means by which the product is accomplished.” 503 U.S. 318, 323 (1992) 
(emphasis added) (internal quotation marks omitted). Darden rested on the Court’s earlier 
decision reaching the same conclusion in Community for Creative Non-Violence v. Reid, 490 
U.S. 730, 751 (1989). Indeed, the relevance of the right to control was established over a century 
and a quarter ago. In Singer Manufacturing Co. v. Rahn, the Court held that the “relation of 
master and servant exists whenever the employer retains the right to direct the manner in which 
the business shall be done.” 132 U.S. 518, 523 (1889) (emphasis added); see also Clackamas 
Gastorenterology Assocs., P.C. v. Wells, 538 US. 440, 448 (2003) (“At common law the relevant 
factors defining the master-servant relationship focus on the master’s control of the servant,” 
including “the right to control by the master” (internal quotation mark omitted)); Chicago Rock 
Island & Pac. Ry. Co. v. Bond, 240 U.S. 449, 456 (1916) (holding that worker was not an 
employee where company “did not retain the right to direct the manner in which the business 
should be done ... or, in other words did not retain control not only of what should be done, but 
how it should be done” (emphases added)). 

The D.C. Circuit has similarly made clear that the “right-to-control standard is an 
established aspect of the common law of agency.” BFI, 2018 U.S. App. LEXIS 36706, at *27- 
28; see also id. (noting that the consideration of reserve control “finds extensive support in the 
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common law of agency”). “It is the right and not the exercise of control which is the 
determining element.” Democratic Union Org. Comm. v. NLRB, 603 F.2d 862, 874 (D.C. Cir. 
1978) (internal quotation mark omitted); see also id. at 873 (“Where the person for whom the 
services are performed retains the right to control the manner and means by which the result is 
to be accomplished the relationship is one of employment....” (emphasis added)). As the court 
explained in Joint Council of Teamsters No. 42 v. NLRB, 450 F.2d 1322 (D.C. Cir. 1971), “[t]he 
traditional common law test utilized in distinguishing between an employee and an independent 
contractor is the examination of the right and extent of control reserved by those for whom the 
individual in question is working.” Id. at 1326 (emphasis added). “[I]t is the right to control, not 
control, or supervision itself, which is most important.” Ibid.-, see also Al-Saffy v. Vilsack, 827 
F.3d 85, 97-98 (D.C. Cir. 2016) (citing statutes granting right of control as relevant to joint 
employer inquiry); Seattle Opera v. NLRB, 292 F.3d 757, 762 (D.C. Cir. 2002) (noting that the 
“right to control” is relevant); Constr., Bldg. Material, Ice & Coal Drivers, Helpers & Inside 
Emps. Union, Local No. 221 v. NLRB, 899 F.2d 1238, 1242 (D.C. Cir. 1990) (R.B. Ginsburg, J.) 
(“The right to control the ‘means and manner’ of job performance ... is ... recurrent in the 
cases in point” addressing employee versus independent-contractor status (emphasis added)); 
City Cab Co. of Orlando v. NLRB, 628 F.2d 261, 265-66 (D.C. Cir. 1980) (“In this case, . . . the 
company effectively retains control over the manner in which its [workers] perform their 
duties.... [W]e think the record adequately supports the Board’s finding that these [workers] 
were employees . . . .”); Joint Council of Teamsters No. 42, 450 F.2d at 1327 (holding that a 
worker “may be deemed an employee, rather than an independent contractor, if the principal 
explicitly or implicitly reserves the right to supervise the details of his work”); Dovell v. Arundel 
Supply Corp., 361 F.2d 543, 544-45 (D.C. Cir. 1966) (“The decisive test in determining whether 
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the relation of master and servant exists is whether the employer has the right to control and 
direct the servant in the performance of his work and in the manner in which the work is to be 
done.... [I]t is not the manner in which the alleged master actually exercised his authority to 
control and direct the action of the servant which controls, but it is his right to do so that is 
important. ... Probably the most important of these tests is whether the alleged master in any 
case has the right, even if he does not exercise it, to control and direct the alleged servant.”); 
Grace v. Magruder, 148 F.2d 679, 681 (D.C. Cir. 1945) (“The vital element which negatives 
such independence, in the relation between employer and employee, is the right to control the 
employee, not only as to the final result, but in the performance of the task itself. And, it is the 
right to control, not control or supervision itself, which is most important.”); Moonblatt v. 
District of Columbia, 572 F. Supp. 2d 15, 27 (D.D.C. 2008) (explaining that the determinative 
factor is “the right to control an employee in the performance of a task and in its result, and not 
the actual exercise of control or supervision” (quoting District of Columbia v. Hampton, 666 
A.2d 30, 39 (D.C. 1995))). The D.C. Circuit also made clear in BFI, via extensive citation to 
“[s]tate-court decisions applying the common law of agency,” that this “was the common-law at 
the time of the National Labor Relations Act’s passage in 1935” and “at the time of the Taft- 
Hartley Amendments in 1947.” 2018 U.S. App. LEXIS 36706, at *29 & ns.4-5. 

Nor is the D.C. Circuit an outlier among the courts of appeals on this issue. To the 
contrary, other courts agree that under the common law they must consider not only evidence of 
the actual exercise of control but also evidence of a right to control to be probative of an 
employment relationship. See, e.g., NLRB v. Maine Caterers, Inc., 654 F.2d 131, 132 (1st Cir. 
1981) (Breyer, J.) (enforcing Board order where “the Board, in applying the common law test of 
independence, has looked to the right of control: whether the putative employer has the right to 
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control not only the results sought but also the means by which those results are achieved” 
(emphasis added) (citation omitted)), cert, denied, 455 U.S. 940 (1982); Salamon v. Our Lady of 
Victory Hosp., 514 F.3d 217, 228 (2d Cir. 2008) (“The most important factor in determining the 
existence of an employment relationship [at common law] is ... control or right of control by 
the employer ...(emphasis added) (internal quotation mark omitted)); Allbritton Commc ’ns 
Co. v. NLRB, 766 F.2d 812, 819 (3d Cir. 1985) (finding fact that the user employer “retained the 
right to require [supplier employer] to hire additional employees, and also retained the right to 
demand that [supplier] discharge any driver, supervisor or assistant foreman who did not meet 
the [user’s] approval” as supportive of Board’s joint employer finding); NLRB v. Gary Enters., 
Inc., No. 91-2522, 1992 U.S. App. LEXIS 5538, at *3 (4th Cir. Mar. 27, 1992) (explaining, 
albeit in unpublished opinion, that it is “the right to control, rather than the actual exercise of 
control, that is significant” in determining whether a worker is an employee or independent 
contractor under common law agency principles); N. Am. Soccer League v. NLRB, 613 F.2d 
1379, 1382 (5th Cir. 1980) (“The existence of a joint employer relationship depends on the 
control which one employer exercises, or potentially exercises, over the labor relations policy of 
the other.”); Carrier Corp. v. NLRB, 768 F.2d 778, 781 (6th Cir. 1985) (citing, among factors 
that “particularly supported]” a joint employer finding, the fact that the employee leasing 
agreement gave the user employer “authority to reject any driver that did not meet its standards 
and [to] direct [the supplier employer] to remove any driver whose conduct was not in [the user 
employer’s] best interests”); Alexander v. FedEx Ground Package Sys., Inc., 765 F.3d 981, 988- 
89 (9th Cir. 2014) (noting that determinations of employment status under California law are 
governed by a “right-to-control test,” which requires courts to weigh a number of factors to 
determine “whether the person to whom service is rendered has the right to control the manner 
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and means of accomplishing the result desired”); Slayman v. FedEx Ground Package Sys., Inc., 
765 F.3d 1033, 1042 (9th Cir. 2014) (“What matters is what the contract, in actual effect, allows 
or requires.”); Schmidt v. Burlington N. & Santa Fe Ry. Co., 605 F.3d 686, 691 (9th Cir. 2014) 
(“While we agree the evidence [the putative employer] exercised actual day-to-day control is 
scant, the district court did not consider whether [putative employer] had the right to control 
[plaintiffs] daily work. On this point, we conclude [plaintiff] presented adequate evidence for a 
rational jury to find [putative employer] could control critical aspects of his daily work.”); 
Garcia-Celestino v. Ruiz Harvesting, Inc., 898 F.3d 1110, 1121 (11th Cir. 2018) (emphasizing 
that under the common law, “it is the right to control, not the actual exercise of control, that is 
significant” (internal quotation marks omitted)). Thus, considering a putative joint employer’s 
right of control relevant to the analysis is mandated by the common law. 

It is also consistent with the definition of supervisor in the NLRA as well as the Board’s 
construction of that definition. Section 2(11) of the NLRA defines a supervisor to include “any 
individual having authority, in the interest of the employer, to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct 
them, or to adjust their grievances, or effectively to recommend such action.” 29 U.S.C. 

§ 152(11) (emphasis added). The Board has consistently held that an employee is a supervisor if 
he or she has such authority even if it has not been exercised. See, e.g., Yamada Transfer, 115 
NLRB 1330, 1332 (1956) (“The Board customarily excludes individuals with supervisory 
authority, even though such authority has not been used.”); U.S. Gypsum Co., 93 NLRB 91, 92 
n.8 (1951) (“[W]e do not regard as controlling the failure or refusal to exercise this 
authority ....”). Thus, no one could dispute the fact that the Director of Nursing in a hospital is 
a supervisor, i.e., that he or she controls employees’ terms or conditions of employment, if she 
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retains authority, expressly or implicitly, to direct the nurses when she sees that they are not 
properly providing services. Yet the proposed rule would provide that the employer of the same 
Director of Nursing is not the joint employer of the nurses, despite its employee being their 
supervisor, if the nurses are employed by a nurse staffing agency. As discussed above, see supra 
pp. 30-31, that contradiction in the jurisprudence would not be sustainable. 

The NPRM does not acknowledge this departure from the common law, much less justify 
it in any way. Nor could the Board justify the departure from the common law based on 
statutory policy because refusing to recognize reserve control as relevant to the joint employer 
inquiry clearly frustrates the policies underlying the Act. As an initial matter, the proposed rule 
would permit an entity that maintains a right to control terms and conditions of employment to 
move back and forth from being a joint employer to not being a joint employer merely by 
exercising that control when it deems it necessary and not exercising it at other times. Moreover, 
the proposed rule does not classify an entity as a joint employer until it is too late. Under the 
proposed rule, an entity may reserve control over terms and conditions of employment and yet 
have no duty to bargain over those terms. Only after the entity exercises that authority without 
bargaining does it become a joint employer under the proposed rule and assume an obligation to 
bargain. That is obviously too late. As the Supreme Court observed in the related copyright 
context, “Because [the actual control] test turns on whether the hiring party has 
closely monitored the production process, the parties would not know until late in the process, if 
not until the work is completed, whether a work will ultimately fall within” the “work-for-hire” 
rule and thus who owns the copyright. Reid, 490 U.S. at 750. Such belated recognition of a 
party as a joint employer would undermine the statutory duty to bargain. 
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C. The Common Law Requires Consideration of Indirect Control 

Third, the common law, unlike the proposed rule, also recognizes that indirect control of 
terms or conditions of employment is relevant to employer status. The Supreme Court has 
indicated that it is the amount of control—not whether it is exercised directly or indirectly—that 
is critical to the joint-employer analysis. In Boire v. Greyhound Corp., the Court stated that the 
determination turns on “whether [the alleged joint employer] possessed sufficient indicia of 
control to be an ‘employer.’” 376 U.S. 473, 481 (1964). 

In BFI, the D.C. Circuit held that “the common-law inquiry is not woodenly confined to 
indicia of direct and immediate control; an employer’s indirect control over employees can be a 
relevant consideration.” 2018 U.S. App. LEXIS 36706, at *27. 14 “[IJndirect control can be a 
relevant factor in the joint-employer inquiry.” Id. at *42. A “rigid distinction between direct and 
indirect control,” such as that proposed in the NPRM, “has no anchor in the common law.” Id. at 
*43 “[C]ommon-law decisions have repeatedly recognized that indirect control over matters 
commonly determined by an employer can, at a minimum, be weighed in determining one’s 
status as an employer or joint employer, especially insofar as indirect control means control 
exercised through an intermediary.” Ibid, (internal quotation marks omitted). “In particular, the 
common law has never countenanced the use of intermediaries or controlled third parties to 


14 To be sure, the D.C. Circuit considered indirect control relevant to employer status prior to its 
decision in BFI. In Al-Saffy, for example, the D.C. Circuit cited evidence that State Department 
officials had recommended the dismissal of the plaintiff to the Department of Agriculture in 
reversing a grant of summary judgment on the question whether the State Department was his 
joint employer. See 827 F.3d at 97. And in Dunkin ’ Donuts Mid-Atlantic Distribution Center, 
Inc. v. NLRB, the D.C. Circuit considered, in addition to evidence of direct control, the fact that 
the joint employer’s warehouse supervisor “reported his opinion about [warehouse applicants’] 
qualifications, which [the contractor] generally followed,” and the fact that the joint employer’s 
transportation manager “prevented hiring of [driver] applicants he did not approve.” 363 F.3d 
437, 440 (D.C. Cir. 2004). 
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avoid the creation of a master-servant relationship.” Id. at *44 (citing Nicolson v. Atchison, T. & 
S. F. Ry. Co., 147 P. 1123, 1126 (Kan. 1915), and 39 C.J. Master and Servant § 8, at 38). The 
suggestion, as in the NPRM, “that the common law or agency closes its mind to evidence of 
indirect control is unsupported by law or logic.” Id. at *46; see also id. at *48 (noting that a 
common-law rule categorically prohibiting consideration of indirect control “would allow 
manipulated form to flout reality” and would be “at war with common sense”). 

Notably, the D.C. Circuit is not alone in finding indirect control relevant to joint 
employment; other courts of appeals and lower courts have considered different forms of indirect 
control in determining whether a joint employer relationship existed. In NLRB v. Browning- 
Ferris Industries, Inc., for example, the Third Circuit considered it relevant that “BFI established 
the work hours of the drivers, determining when the two shifts it established would start and 
end,” even though the drivers’ brokers “schedule[d] the drivers for particular shifts.” 691 F.2d 
1117, 1120, 1124-25 (3d Cir. 1982); see also Indus. Personnel Corp. v. NLRB, 657 F.2d 226, 

229 (8th Cir. 1981) (“While [supplier of drivers] sets the drivers’ wages, [user-manufacturer] 
reimburses [supplier] and presumably has some control over those wages since it can rescind the 
. . . contract on thirty days’ notice.”). In International Union v. Clark, the district court found it 
relevant that the user employer could “alter the daily assignments of [employees], requiring the 
contractors to shift personnel from one duty station to another or assign them special projects,” 
even though “[t]he contractors ... decide[d] which individual [employee] w[ould], for example, 
perform overtime or shift duty stations.” Civil Action No. 02-1484, 2006 U.S. Dist. LEXIS 
64449, *26-27 & n.10 (D.D.C. 2006). 

The Restatement confirms that the control may be “very attenuated.” Restatement 
(Second) of Agency § 220 cmt. d. Indeed, the NLRA itself recognizes that a party that exercises 
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indirect control over terms and conditions of employment may be an employer by defining the 
term “employer” to include “any person acting as an agent of an employer, directly or 
indirectly.” 29 U.S.C. § 152(2). 

D. The Common Law Requires Consideration of Limited and Routine Control 

Finally, while the proposed rule would require that the control exercised by a putative 
joint employer not be “limited and routine,” the common law does not discount limited or routine 
control. Indeed, the concept is entirely foreign to the common law. The common law recognizes 
that the amount and nature of supervision and other forms of control will vary depending on the 
skill of the employees, the nature of the work, and other factors. An employer is an employer 
even though its employees require only occasional supervision, either because they are highly 
skilled or because the work they perform is routine. As the Ninth Circuit explained in McGuire 
v. United States, 349 F.2d 644 (9th Cir. 1965), a case involving the employment status of 
“unloaders” who assisted with the unloading of trucks, “[t]he nature of the unloaders’ work is 
such that little supervision is necessary.” Id. at 646. Nevertheless, the court did not discount the 
“occasional] reprimand [of] unloaders for careless handling of cargoes” on the grounds that it 
was either limited or routine, reasoning that the common law “requires only such supervision as 
the nature of the work requires.” Ibid. 

Thus, a hospital remains the employer of a doctor even though the hospital’s supervision 
of the doctor is limited because of his or her education, skill, and experience. Yet under the 
proposed rule, the same hospital would not be the employer of the same doctor if the doctor was 
employed by an independent physicians group. 
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In sum, the proposed rule is inconsistent with the common law and the Board has not 
adequately explained or independently justified any of the proposed narrowings of the common 
law standard. 

IV. THE BOARD HAS NOT PERFORMED AN ADEQUATE REGULATORY 
FLEXIBILITY ACT ANALYSIS 

The Board has not conducted an adequate analysis under the Regulatory Flexibility Act 
(RFA) for the following reasons. 

First, the Board did not conduct sufficient outreach to small businesses, including small 

local unions. Section 609(a) of the RFA requires that agencies promulgating a rule engage in 

reasonable outreach to affected small businesses. It provides: 

When any rule is promulgated which will have a significant economic impact on a 
substantial number of small entities, [the agency] shall assure that small entities have 
been given an opportunity to participate in the rulemaking for the rule through the 
reasonable use of techniques such as— 

(1) the inclusion in an advanced notice of proposed rulemaking, if issued, of a 
statement that the proposed rule may have a significant economic effect on a substantial 
number of small entities; 

(2) the publication of general notice of proposed rulemaking in publications likely 
to be obtained by small entities; 

(3) the direct notification of interested small entities; 

(4) the conduct of open conferences or public hearings concerning the rule for 
small entities including soliciting and receiving comments over computer networks; and 

(5) the adoption or modification of agency procedural rules to reduce the cost or 
complexity of participation in the rulemaking by small entities. 

5 U.S.C. § 609(a). 

Nothing in the NPRM suggests that the Board has taken any of the steps outlined in 
paragraphs (1) through (5) of subsection 609(a). 15 And while the five enumerated “techniques” 


15 And, subsequent to the publication of the NPRM, the Board has expressly refused to schedule 
a public hearing concerning the proposal despite a congressional request for such a hearing. See 
Letter from Congressman Bobby Scott and Senator Patty Murray to Chairman Ring (Oct. 10, 
2018), available at http://src.bna.com/Cqd ; NLRB Press Release, NLRB Extends Time for 
Submitting Comments on Proposed Joint-Employer Rulemaking (Oct. 30, 2018), 
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are examples and not themselves mandatory, an agency must nonetheless engage in “reasonable 
use” of similar techniques to “assure” small entity participation. Id. 

Moreover, the SBA’s Office of Advocacy’s guide for compliance with the RFA 16 
recommends “a robust pre-proposal exchange of specific rulemaking concepts with stakeholders 
including small businesses.” Office of Advocacy, Small Business Administration, A Guide for 
Government Agencies: How to Comply with the Regulatory Flexibility Act 39 (Aug. 2017) 
[hereinafter SB A Guide], The SB A also recommends use of an advanced notice of proposed 
rulemaking. Id. at 40. The Board did neither form of pre-NPRM outreach here. 

While the courts have recognized that agencies have discretion over how they comply 
with Section 609(a), the Board’s blanket refusal to employ any of the specified forms of outreach 
here clearly constitutes non-compliance. Thus, in rejecting a challenge to regulations 
promulgated by the Secretary of Commerce in Associated Fisheries of Maine, Inc. v. Daley, the 
First Circuit noted that “agencies have the discretion to select among various methods of 
outreach.” 127 F.3d 104, 118 (1st Cir. 1997). The agency outreach in Associated Fisheries, 
however, is a far cry from the Board’s inaction here. In concluding that the agency in that case 
had “provided adequate participatory opportunities for small businesses” and “handled the matter 


https://www.nlrb.gov/news-outreach/news-story/nlrb-extends-time-submitting-comments- 

proposed-ioint-employer-rulemaking ; see also Judy Greenwald, NLRB Refuses To Hold Public 
Hearings on Joint-Employer Issue, Business Insurance (Oct. 31, 2018), 
https://www.businessinsurance.com/article/20181031/NEWSQ6/912324879/NLRB-refuses-to- 

hold-public-hearings-on-joint-employer-issue . 

16 The Board recognizes the persuasive authority of the SBA Guide throughout the NPRM. See 
83 Fed. Reg. at 46693 n.49, 46695 ns.68, 72-73. 
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in a perfectly reasonable way,” id. at 117-18, the court catalogued the various actions taken by 

the agency, none of which were taken here: 

[Agency] meetings were open to all interested parties and were well-attended. Public 
hearings were held in six states. Scientific data was broadly disseminated through open 
workshops and otherwise. See, e.g., 61 Fed. Reg. at 27,714 & 27,720 & 27,723. Several 
representatives of small entities participated in a regional stock assessment workshop, at 
which scientific data was presented and peer-reviewed. 

Id. at 117. 

Finally, the Board here has not only expressly refused to hold public meetings or 
hearings before or after promulgating the NPRM, but it has done so against the backdrop 
of holding such hearings in its two prior, comparable rulemaking proceedings 
(concerning hospital bargaining units and election procedures). See Representation— 

Case Procedures, 79 Fed. Reg. 74308, 74311 (Dec. 15, 2014); 17 Collective-Bargaining 
Units in the Healthcare Industry, 54 Fed. Reg. 16336 (Apr. 21, 1989) (final rule); 
Collective-Bargaining Units in the Healthcare Industry, 53 Fed. Reg. 33900 (proposed 
Sept. 1, 1988) (noting, in second notice of proposed rulemaking, that Board held four 
hearings over course of 14 days). Having demonstrated through its past practice that 
such proceedings are a valuable means of engaging the public and regulated entities, 


17 In fact, in amending the rules governing representation cases, the Board held two sets of public 
hearings, one in relation to the final rules that were ultimately enjoined by a district court and 
another in relation to the amendments that are now in effect. See Representation—Case 
Procedures, 76 Fed. Reg. 80138, 80142 (Dec. 22, 2011) (noting that Board held two days of 
hearings in Washington, D.C. before issuing final rule); Chamber of Commerce of the U.S. v. 
NLRB, 879 F. Supp. 2d 18, 20-21 (D.D.C. 2012) (holding that challenged rule issued on 
December 21, 2011 was invalid due to lack of quorum of Board); Representation—Case 
Procedures, 79 Fed. Reg. 74308, 74311 (Dec. 15, 2014) (noting that in addition to the hearings 
held prior to issuance of the 2011 rule, the Board held an additional two days of hearings before 
issuing the new final rule, which amended representation case procedures in various ways). 
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particularly small businesses, the Board should at the very least be required to explain its 
reasons for deviating from this practice here. 

Second, the Board definition of what constitutes a cognizable economic impact is 
underinclusive. The Board improperly limits its effort to quantify that impact to the cost of 
learning about the rule. 83 Fed. Reg. at 46693, 46695. Specifically, while the Board 
acknowledges that the proposed rule may increase the legal exposure of small businesses 
because their large customers or franchisors will no longer be jointly responsible for 
bargaining—or, potentially, jointly and severally liable for unfair labor practices—the Board 
made no effort to quantify that impact. The NPRM states that “it is possible that liability and 
liability insurance costs may increase for small entities because they may no longer have larger 
entities with which to share the cost of any NLRA backpay remedies ordered in unfair labor 
practice proceedings.” 83 Fed. Reg. at 46695; see also 83 Fed. Reg. at 46693 (“[Pjerhaps, for 
example, employers may incur potential increases in liability insurance costs.”). As explained 
more fully below, however, this impact is more than “possible.” It is certain, as the party 
contesting joint employer status under BFI and prior to BFI has almost always been the larger 
employer, as acknowledged in the NPRM. See 83 Fed. Reg. at 46693 (“[A] large share of our 
joint-employer cases involve large employers ... .”). 

The NPRM claims that “[t]he Board is without the means to quantify such costs.” 83 
Fed. Reg. at 46695. But Congress made clear that “a determination of significant economic 
effect is not limited to easily quantifiable costs.” 126 Cong. Rec. 21458 (1980). And the Board 
made no attempt to quantify these costs even though it is the Board’s own processes that may 
lead to the imposition of the liability at issue. In how many cases has the Board imposed joint 
and several liability on joint employers under BFI and prior to BFI! In how many of those cases 
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was it the larger employer which contested joint employer status? What was the nature of the 
remedies imposed? How much backpay was assessed? All of these questions could and should 
have been asked by the Board and answered to the extent possible based on the Board’s own 
data. 

The Board wholly ignores other likely, adverse, economic impacts on small businesses. 
The proposed rule is likely to impose an additional recordkeeping burden by eliminating an 
objective and documentary indicium of joint-employer status, i.e., the amount of control reserved 
in the contract between the putative joint employers, thereby increasing the importance of the 
actual exercise of control, which may vary over time and will likely not be otherwise 
documented, thus requiring significant oversight and additional recordkeeping. Similarly, by 
categorically eliminating the relevance of reserved control, the proposed rule will likely increase 
the litigation costs of both local unions and small businesses by elevating the importance of 
witness-intensive facts that require substantial attorney time to develop and present. 

In addition, the proposed rule is likely to reduce the competitiveness of small businesses 
vis-a-vis large businesses by allowing large businesses to avoid the cost and responsibility of 
complying with the NLRA in relation to employees that would have been classified as their 
employees under the BFI standard. 

Finally, the proposed rule is likely to harm small businesses that negotiate with large, 
possibly joint employers ( e.g ., user employers) by creating a default entitlement on the part of 
many large employers to avoid responsibility for employees who would have been considered 
their joint employees under the BFI standard. 

The NPRM simply ignores these impacts. See 83 Fed. Reg. at 46695 (“We conclude that 
the proposed rule imposes ... no costs of modifying existing processes and procedures to 
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comply with the proposed rule; no lost sales and profits resulting from the proposed rule; no 
changes in market competition as a result of the proposed rule and its impact on small entities or 
specific submarkets of small entities; and no costs of hiring employees dedicated to compliance 
with regulatory requirements. The proposed rule also does not impose any new information 
collection or reporting requirements on small entities.”). 

The Board must analyze all of these potential impacts on small businesses. The SBA 
Guide makes clear that harming the “competitive ability” of small businesses, “particularly 
against larger firms,” is a cognizable economic impact. SBA Guide at 19. The SBA criticizes a 
Section 605(b) certification based upon the agency’s assertion that the “rule did not have a 
significant economic impact on a substantial number of small entities because small entities were 
not subject to any requirements that were not applied equally to large entities,” observing that, 
while “the rule did subject all entities to the same regulation, this justification ignore[s] the 
disproportionate impact regulations often have on small businesses.” Id. at 27. 

Third, the Board’s RFA analysis is particularly deficient as to one category of small 
businesses—local labor unions. The Board estimates that over 13,000 labor organizations—over 
97% of all labor organizations—are small businesses. 83 Fed. Reg. at 46694. And, while the 
Board acknowledges that “labor unions, as organizations representing or seeking to represent 
employees, will be impacted by the” proposed rule, 83 Fed. Reg. at 46693, it makes no attempt 
to quantify or even describe the impact on local unions beyond the cost of learning about the 
rule, see 83 Fed. Reg. at 46694-95. Yet the adverse impact on local labor unions is not difficult 
to describe. Local unions are likely to lose dues income if the proposed rule is adopted. The 
proposed rule will make it more difficult to organize employees by removing from the 
bargaining table issues that may motivate employees to support a union. For example, if the 
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employees at issue in BFI were concerned about the speed of the lines they were required to 
work on and therefore motivated to organize and seek collective bargaining in order to bargain 
about that working condition, the proposed rule might have eliminated that incentive by excusing 
the party that controls line speed—BFI—from bargaining, making organizing more difficult and 
reducing the dues revenue of the local labor union. Similarly, the proposed rule will make 
collective bargaining concerning all terms and conditions of employment on behalf of existing 
members more difficult, frustrating existing members and possibly leading to a loss of dues 
revenue. The Board makes no effort to quantify or even describe these potential impacts. 

The Board cannot simply dismiss the impact on local unions on the ground that local 
unions are a small percentage of all small businesses. In assessing whether a rule will have a 
significant economic impact on small businesses, an agency must consider whether that is true 
for any category of small businesses, including local unions. As the SBA points out, the RFA’s 
legislative history “says that the term ‘substantial’ is intended to mean a substantial number of 
entities within a particular economic or other activity.” SBA Guide at 21 (citing 126 Cong. Rec. 
S10938 (Aug. 6, 1980)); accord 126 Cong. Rec. 21456 (1980) (“The term ‘substantial number’ 
of small entities is intended to mean substantial number of entities within a particular economic 
or other activity. In other words, it is not meant to require that agencies find that a large number 
of the whole universe of small businesses, small organizations and small governmental 
jurisdictions would be affected by a rule. One particular rule may well affect a substantial 
number of school districts, for example, but have no impact on small businesses or organizations. 
Such a rule should be considered to have satisfied this portion of the test in such an instance.”). 18 


18 For similar reasons, the Board must separately examine whether the proposed rule would have 
a substantial economic impact on small businesses within each of the other four categories the 
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Fourth, the RFA provides that, “Each initial regulatory flexibility analysis required 
under this section shall contain ... an identification, to the extent practicable, of all relevant 
Federal rules which may duplicate, overlap or conflict with the proposed rule.” 5 U.S.C. 

§ 603(b)(5); see also 5 U.S.C. § 610(b)(4) (using similar language). The NPRM states that “[t]he 
Board has not identified any federal rules that conflict with the proposed rule.” 83 Fed. Reg. at 
46695. But that is not the case, as the proposed rule would render the Board’s standard for 
assessing claims of joint employment more discordant with the standard under parallel federal 
laws, such as the Fair Labor Standards Act (FLSA), than it is currently. Compare 83 Fed. Reg. 
at 46696-97 (text of proposed rule), with Rutherford Food Corp. v. McComb, 331 U.S. 722 
(1947) (adopting broad reading of “employee” under FLSA). 19 Requiring small businesses to 
assess possible claims of joint employment under multiple, increasingly discordant standards 
imposes additional costs that the Board must consider. 

Finally, the RFA requires agencies to consider alternatives that would reduce the impact 
of contemplated rules on small businesses. See 5 U.S.C. § 603(c). The NPRM states that the 
Board considered only two alternatives: not promulgating the rule and creating exemptions for 
certain small entities. 83 Fed. Reg. at 46696. But those suggestions demonstrate that the Board 
did not actually engage in the analysis that the RFA requires. Creating exemptions for small 
employers would have the opposite impact of what Congress sought in enacting the RFA. The 
Board instead should have considered exempting certain large employers from the scope of the 


Board itself identifies as “most likely to be impacted by the rule”: subcontractors, temporary 
help service suppliers, temporary help firms, and franchisees. 83 Fed. Reg. at 46694-95. 

19 We are not suggesting that the Board is free to adopt the same standard under the NLRA as 
courts have adopted under the FLSA, only that the Board must consider whether the proposed 
rule makes the two standards more discordant and thus imposes additional compliance costs on 
small businesses. 
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proposed rule. That exemption would avoid the increase in small employers’ liability and 
insurance costs described above. The Board’s failure to consider that alternative, and the 
Board’s consideration of its opposite, demonstrates that the Board did not engage in the required 
analysis. 

It is not surprising that the Board’s regulatory flexibility analysis is defective because the 
entire thrust and purpose of the proposed rule directly contradicts the purpose of the RFA. The 
RFA was intended to protect small businesses. The proposed rule, by contrast, is intended to 
protect big businesses. The majority clearly understands that fact, acknowledging in the NPRM 
that “a large share of our joint-employer cases involves large employers.” 83 Fed. Reg. at 
46693. To see the purpose and effect of the proposed rule, one need look no further than BFI 
itself, where the controversy was over whether BFI, which “operates one of the largest recycling 
plants in the world was a joint employer while it was conceded that the smaller labor-supply 
firm, Leadpoint, was an employer. BFI, 2018 U.S. App. LEXIS 36706, at *2-3. BFI is typical 
because labor supply firms are almost universally conceded to be employers of supplied 
employees (since they hire the employees, set their wages and benefits, and assign them to 
clients) and the Board acknowledges that at least 93.9% of labor supply firms are “definitely 
small businesses.” 83 Fed. Reg. at 46694. The proposed rule is intended to protect the large 
clients of these small businesses. The proposed rule is intended to protect franchisors like 
McDonalds, not its many small franchisees, 20 which are indisputably employers and do not argue 


20 The Board estimates that 64.3% of franchisees are small businesses. 83 Fed. Reg. at 46694. 
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otherwise in the ongoing litigation. 21 An adequate regulatory flexibility analysis would clearly 

reveal the disproportionate impact of the proposed rule on small businesses. 

RFA analysis must “enable direct comparison of small and large entities to determine the 

degree to which the alternatives chosen disproportionately affect small entities or a specific 

subset of small entities.” SBA Guide at 33; see id. at 37. The Board’s analysis in the NPRM 

fails to acknowledge that the proposed rule would disproportionately benefit large employers at 

the expense of small employers and small local unions. It is thus clearly inadequate. 

V. THE RULEMAKING PROCESS VIOLATED THE ADMINISTRATIVE 

PROCEDURE ACT (APA) AND IT IS LIKELY THAT A FINAL RULE WILL 
VIOLATE THE APA 

The Board’s rulemaking procedure to date has violated the APA and it is likely that a 
final rule will also violate the Act for the following reasons. 

First, under the APA, an agency cannot rely on arguments or evidence that are not made 
part of the rulemaking record. See 5 U.S.C. § 706 (directing courts to “review the whole record 
or those parts of it cited by a party” in determining whether agency action was “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law”). 22 Yet the Board 


21 See, e.g., Jo-Dan MadAlisse LTD, LLC’s Motion to Sever at 4-5, McDonald’s USA, LLC, a 
joint employer, et al.. Case No. 02-CA-093893, available at https://www.nlrb.gov/case/02-CA- 
093893 (“Motion to Sever” filed on Jan. 30, 2015) (repeating same argument made by all 
franchisees in their respective motions to sever—that the movant independently operates a 
franchise of McDonald’s USA, LLC and “has been the only employer of the employees working 
at [its] Restaurant”); cf. McDonald’s USA, LLC’s Request for Special Permission to Appeal the 
ALJ’s Order Denying Its Motion to Sever at 5, McDonald’s USA, LLC, a joint employer, et al.. 
Case No. 02-CA-093893, available at https://www.nlrb.gov/case/02-CA-093893 (“Request for 
Special Permission to Appeal” filed on Mar. 2, 2015) (asserting that McDonald’s “has always 
maintained that it is not a joint employer of the Independent Franchisees’ employees”). 

22 See also Am. Radio Relay League, Inc. v. FCC, 524 F.3d 227, 239-40 (D.C. Cir. 2008) 
(Rogers, J.) (“The [agency] made the choice to engage in notice-and-comment rulemaking and to 
rely on parts of its redacted studies as a basis for the rule. ... On remand, the [agency] shall 
make available for notice and comment the unredacted technical studies and data that it has 
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has done so here. The AFL-CIO learned for the first time on December 6, 2018, when the 
NLRB produced documents pursuant to a FOIA request, that various employer organizations had 
extensive input into the formulation of the NPRM. The International Franchise Association, the 
Coalition for a Democratic Workplace, the Coalition to Save Local Business, the Associated 
Builders and Contractors, the American Hotel and Lodging Association, the Chamber of 
Commerce, the HR Policy Association, the Independent Electrical Contractors, the International 
Foodservice Distributors Association, the National Association of Manufacturers, the National 
Wholesaler-Distributors, the National Council of Chain Restaurants, the National Federation of 
Independent Business, the National Restaurant Association, the National Retail Federation, the 
Restaurant Law Center, and the Retail Industry Leaders Association filed a 29-page Rulemaking 
Petition in addition to shorter petitions filed by the International Franchise Association and the 
Restaurant Law Center. See Appendix 3. As far as we are aware, the filing of these petitions 
had not previously been disclosed and is not disclosed in the NPRM. Nor were the petitions 
made part of the rulemaking record. The failure to cite the petitions in the NPRM was a 
departure from prior Board practice. Cf. Proposed Rules Governing Notification of Employee 
Rights Under the National Labor Relations Act, 75 Fed. Reg. 80410, 80411-12 (proposed Dec. 
22, 2010). The NPRM does not explain that change in practice. 

Second, the Board has provided insufficient time for the filing of reply comments. The 
NPRM provides for only seven days after initial comments are due for the filing of reply 

employed in reaching its decisions, and shall make them part of the rulemaking record.” (internal 
quotation marks, alterations, and citations omitted)); id. at 242-43 (Tatel, J., concurring) (writing 
separately to emphasize that the ordered disclosure was “particularly important because [the 
agency’s] failure to turn over the unredacted studies undermines th[e] court’s ability to perform 
the review function APA section 706 demands”). 
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comments. This is obviously an insufficient period of time given the likely volume of 
comments. As of January 28, 2019 at 12:30 p.m., half a day before the cutoff for initial 
comments, there were already 26,197 public submissions filed. It is unreasonable to expect that 
parties can review and respond to that volume of comments in seven days. 

Finally, it is likely that a final rule will also violate the APA because it will not be a 
“logical outgrowth” of the proposed rule. See Small Refiner Lead Phase-Down Task Force v. 
EPA, 705 F.2d 506, 543 (D.C. Cir. 1983). As set forth above, after the issuance of the NPRM, 
the D.C. Circuit upheld the central elements of the Board’s re-articulation of the joint employer 
standard in BFI. The D.C. Circuit’s decision in BFI thus removes the foundation of the proposed 
rule. The NPRM suggests that the Board wrongly decided BFI, 362 NLRB No. 186 (2015), and 
that the decision should be overturned in a final rule. See 83 Fed. Reg. at 46686-87. But the 
D.C. Circuit “affirm[ed] the Board’s articulation of the joint-employer test as including 
consideration of both an employer’s reserved right to control and its indirect control over 
employees’ terms and conditions of employment.” BFI, 2018 U.S. App. LEXIS 36706, at *4. 
The court could not have been clearer in instructing that “[t]he Board’s rulemaking ... must 
color within the common-law lines identified by the judiciary.” Id. at *26. 

Even if the Board were to follow the D.C. Circuit’s decision in BFI in these two 
fundamental respects, and thus codify the Board’s BFI decision instead of overturning it, the 
court’s decision also requires the Board to address matters that are not addressed in any manner 
in the NPRM. Specifically, the decision requires that the Board “differentiate between those 
aspects of indirect control relevant to status as an employer, and those quotidian aspects of 
common-law third-party contract relationships.” BFI, 2018 U.S. App. LEXIS 36706, at *49-50. 
The NPRM did not address this issue because it proposed to wholly discount indirect control. 
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But the D.C. Circuit has now required that the Board “erect some legal scaffolding that keeps the 
[indirect control] inquiry within traditional common-law bounds and recognizes that ‘[s]ome 
such supervision is inherent in any joint undertaking, and does not make the contributing 
contractors employees.”’ Id. at *51 (second alteration in original) (quoting Radio City Music 
Hall Corp. v. United States, 135 F.2d 715, 718 (2d Cir. 1943) (L. Hand, J.)). 

In addition, the D.C. Circuit has now required that the Board “clarify what ‘meaningful 
collective bargaining’ might require in an arrangement like this,” i.e., a joint employer 
arrangement. BFI, 2018 U.S. App. LEXIS 36706, at *54. Again, the NPRM did not address this 
issue because it proposed wholly abandoning the BFI standard. But the D.C. Circuit has now 
required that, if the Board retains this element of the test (which the court did not hold was 
required by the common law or the NLRA), it must “clarify what ‘meaningful collective 
bargaining’ entails and how it works in this setting.” Id. at *55 

Importantly, the Board cannot issue a NPRM providing for A and then issue a final rule 
providing for not A. And, even if it could, the Board cannot further alter the proposed rule in a 
final rule in an attempt to conform to the D.C. Circuit’s holding, as such a final rule would not be 
a “logical outgrowth” of the proposed rule. Small Refiner, 705 F.2d at 543. In Daimler Trucks 
North America, LLC v. EPA, 737 F.3d 95 (D.C. Cir. 2013), for example, the D.C. Circuit held 
that a final rule was not a logical outgrowth of the proposed rule because the court could not 
conclude “that petitioners, ‘ex ante, should have anticipated the changes to be made in the course 
of the [2012] rulemaking.’” Id. at 103 (alteration in original) (quoting City of Waukesha v. EPA, 
320 F.3d 228, 246 (D.C. Cir. 2003)). The same is true here. The Board must make changes to 
its proposal in light of the court’s decision in BFI, and interested parties cannot anticipate and 
meaningfully comment on those changes at this time. 
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Indeed, to proceed with the current rulemaking and adopt a final rule that is necessarily 
substantially different from the proposal would be unfair to interested parties and would not 
permit the type of meaningful comment that the APA was intended to produce. As the D.C. 
Circuit has explained, “[a]gency notice must describe the range of alternatives being considered 
with reasonable specificity. Otherwise, interested parties will not know what to comment on, 
and notice will not lead to better-informed agency decisionmaking.” Small Refiner, 705 F.2d at 
549. 

For these reasons, the AFL-CIO, along with other interested unions, moved the Board on 
January 7, 2019, to suspend the rulemaking process until the court’s decision in BFI became 
final— i.e., until the time to move for reconsideration or file a petition for a writ of certiorari had 
run or until such a motion or petition was denied or the decision was affirmed—and, at that time, 
to withdraw the NPRM. See Appendix 4. The Board did not rule on the motion, but instead 
merely extended the comment period for two weeks. 23 

The Board cannot issue a final rule conforming to the court’s decision in BFI without 
violating the APA. 


23 See NLRB Press Release, NLRB Further Extends Time for Submitting Comments on 
Proposed Joint-Employer in Light of D.C. Circuit’s Recent Browning-Ferris Decision (Jan. 11, 
2019), https://www.nlrb.gov/news-outreach/news-story/nlrb-further-extends-time-submitting- 

comments-proposed-i pint-employer-1 . 
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VI. CONCLUSION 


For the reasons stated above, the Board should withdraw the NPRM or, in the alternative, 
not proceed to adopt the proposed rule. 


Respectfully submitted, 

/s/ Craig Becker 
Craig Becker 
Shelby Calambokidis 
815 16 th Street, NW 
Washington, DC 20006 
(202) 637-5310 
cbecker@aflcio.org 
scalambokidis @ aflcio.org 
Counsel for the AFL-CIO 
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APPENDIX 1 




UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 

FREEDOM OF INFORMATION ACT BRANCH 
Washington, D.C. 20570 


Via email 

December 6, 2018 

Mr. Craig Becker 
AFL-CIO 

815 16th Street NW 
Washington, DC 20006 

Re: FOIA Case No. NLRB-2019-000007 

Dear Mr. Becker: 

This is the first production of records in partial response to your request under 
the Freedom of Information Act (FOIA), 5 U.S.C. § 552, received in this Office on 
October 1,2018, in which you seek, in relation to the Board's recently issued 
Notice of Proposed Rulemaking (NPRM) concerning “The Standard for 
Determining Joint-Employer Status,” 83 Fed. Reg 46681 (Sept. 14,2018), the 
following: 

1. Any form of list of cases pending before the Board or in its regional 
offices raising the question of whether two or more employers jointly employ a 
common set of employees, including any of the following information: the name 
of the cases, the number of the cases, and the names of parties to the cases and 
their counsel. 

2. Any form of list of cases decided by the Board, an administrative law 
judge, or a regional director or that were the subject of an advice memo, or 
decision by the office of appeals, addressing the question of whether two or more 
employers jointly employ a common set of employees and citing Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), including any of the 
following information: the name of the cases, the number of the cases, and the 
names of parties to the cases and their counsel. 

3. Any analysis of the number of NLRB cases in which any party alleged 
that two or more employers are alleged to be joint employer of a common set of 
employees before and after the Board’s decision in Browning-Ferris Indus, of 
California, Inc., 362 NLRB No. 186 (Aug. 27, 2015). 
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4. Any analysis of the types of NLRB cases in which any party alleged that 
two or more employers are alleged to be joint employer of a common set of 
employees before and after the Board’s decision in Browning-Ferns Indus, of 
California, Inc., 362 NLRB No. 186 (Aug. 27, 2015). 

5. Any analysis of the outcomes of NLRB cases in which any party alleged 
that two or more employers are alleged to be joint employer of a common setoff 
employees before and after the Board’s decision in Browning-Ferris Indus, of 
California, Inc., 362 NLRB No. 186 (Aug. 27, 2015). 

6. Any analysis of the impact of the Board’s decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on collective 
bargaining. 

7. Any analysis of the impact of the Board's decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on employees' 
exercise of their rights under Section 7 of the National Labor Relations Act. 

8. Any analysis of the impact of the Board’s decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on labor 
organizations participation in or encouragement of activity prohibited by Section 
8(b)(4) of the Labor Management Relations Act. 

9. Any analysis of the impact of the Board’s decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on any specific 
industry, including but not limited to, the temporary help industry, the restaurant 
industry, the fast-food industry, and the construction industry. 

10. Any analysis of the impact of the Board’s decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on any specific type 
of business relationship, including but not limited to, labor user-labor supplier, 
contractor-subcontractor, franchisor-franchisee, predecessor-successor, creditor- 
debtor, lessor-lessee, parent-subsidiary, contractor-consumer. 

11. Any analysis of the impact of the Board's decision in Browning-Ferris 
Indus, of California, Inc., 362 NLRB No. 186 (Aug. 27, 2015), on business 
practices or contractual relationships. 

12. All documents created, used, or reviewed in relation to the factual 
assertions of the Notice of Proposed Rulemaking (NPRM) on “The Standard for 
Determining Joint-Employer Status", 83 Fed. Reg. 46681 (Sept. 14, 2018), in the 
paragraph on page 46693 containing footnote 53 to 54, starting with the third 
sentence of the paragraph and continuing to the end of the paragraph. 
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13. All documents created, used or reviewed in relation to the factual 
assertions in the NPRM on “The Standard for Determining Joint-Employer 
Status" in the sentences ending with footnotes 53 and 54, including, but not 
limited to, any such documents that reveal how many of the filings described in 
those sentences occurred during each year or each month of the described 
period. 


14. Any documents analyzing or addressing the impact of the proposed 
rule on cases currently pending before the Board or the court of Appeals. 

15. Any documents related to the “comprehensive review of its policies 
and procedures governing ethics and recusal requirements for Board Members" 
that the Board announced it was undertaking on June 8, 2018. 

16. Any documents relating to any consideration of the “ethics and recusal 
requirement for Board Members” in relation to rule making that was part of the 
“comprehensive review.” 

17. Any documents relating to any consideration of the “ethics and recusal 
requirements for Board Members" in relation to rule making concerning the joint- 
employer standard that was part of the “comprehensive review.” 

18. Any documents relating to the ethics of any specific current Board 
Members participating in promulgation of the NPRM on the joint-employer 
standard. 

You requested expedited treatment of your request and a waiver of fees 
associated with the processing of the request. 

We acknowledged your request on October 1, 2018. By email dated October 2, 
2018, we advised you that your fee waiver request was under consideration and 
that the timing for the processing of the request would be tolled pending a 
decision on the fee waiver. On October 5,2018, your request for expedited 
processing was granted. On November 14, 2018, your request for a fee waiver 
was denied. In a subsequent phone conversation with a member of my staff you 
assumed responsibility for fees associated with the processing of the request. 

Pursuant to the FOIA, a reasonable search for responsive records was 
conducted in the Agency’s electronic case management system, NxGen. In 
addition, further searches, which are on-going, were directed to the Board and 
their staffs, the Office of the Solicitor, the Office of the Executive Secretary, the 
Ethics Office, the Contempt, Compliance, and Special Litigation Branch, the 
Appellate and Supreme Court Litigation Branch, the Division of Advice, and the 
Office of Appeals. Given the scope of your request and the time involved in 
conducting these searches and reviewing responsive records for applicable FOIA 
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Exemptions, I am providing an initial production of records responsive to Request 
items 1, 2, 3, 4, 9,10,12, and 13. Records responsive to the remaining Request 
items will be provided in a supplemental response. 

In response to Request item 1 for lists of pending cases raising the question of 
whether two or more employers jointly employ a common set of employees, a 
search was conducted in the Agency’s electronic casehandling system, NxGen, 
for all open/pending R and C cases in which the case name contains the term 
“joint employer.” The search was conducted in this manner because that is the 
only way to search for the information since NxGen has no specific field to 
identify whether a specific allegation of joint employer status has been made in 
an individual charge or petition. This search yielded the attached excel 
spreadsheet, which is named “Pending Joint Employer Cases.” Please note that 
the spreadsheet contains multiple entries for each case because your request 
sought contact information for involved parties and the spreadsheet reflects each 
account/representative associated with the case. Please also note that while we 
pulled cases where the phrase “joint employer” was in the case name, we cannot 
discern from the pull of information whether the entities’ status as joint employers 
was litigated or even contested. In addition, joint employer status could have 
been contested and/or litigated without the phrase “joint employer” included in 
the case name. Moreover, regional personnel may have removed the phrase 
“joint employer" from the case name after reaching a determination that the 
designation was no longer appropriate. 

In response to Request item 2 for lists of cases decided by the Board, an 
administrative law judge, or a regional director, or that were the subject of an 
Advice memo, or decision by the Office of Appeals, which addresses the 
question of whether two or more employers jointly employ a common set of 
employees and cites Browning-Ferris Indus, of California, Inc., 362 NLRB No. 

186 (Aug. 27, 2015) (BFI), several searches were conducted. First, regarding 
lists of cases decided by the Board, an administrative law judge, or a regional 
director, a search was conducted of NxGen for cases where the phrase “joint 
employer" is included in the names of the cases that issued after August 27, 
2015. As noted above, the search was conducted in this manner because NxGen 
has no specific field to identify whether an allegation of joint-employer status has 
been made in an individual charge or petition. The same limitations on the data 
pull described above also apply to these Request items. The attached 
spreadsheet, which is named “C & R Cases—Complaints Issued, RD Decisions, 
Board Decisions, ALJ Decisions," contains the resulting list of cases where the 
Board or an ALJ issued a decision, a regional director issued complaint, and a 
regional director issued a Decision and Direction of Election or Decision and 
Order in a representation case. We are not able to extract data for a list of cases 
where regional directors determined not to issue complaint, other than the H &M 
Construction case (15-CA-164416), which was the subject of an Advice 
Memorandum as described below, nor can we compile data for cases where the 
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regional director made a determination but the case settled prior to issuance of 
complaint. 

With regard to your request in item 2 for a list of Advice Memoranda or decisions 
by the Office of Appeals, manual searches were conducted by staff of the 
Division of Advice and the Office of Appeals for cases involving the joint 
employer issue and citing BFI. The Office of Appeals and the Division of Advice 
do not maintain lists of cases. However, the staff in the Division of Advice 
conducted a manual search that yielded the following Advice Memoranda, which 
are attached. 

1. Ashford TRS Nickel, Case No. 19-CA-147032 

2. Telemundo, Case No. 12-CA-186493 

3 . H &M Construction, Case No. 15-CA-164416 

4. Brooks Memorial Hospital, Case No. 03-CA 148201 

5. Trump Entertainment Resorts and Icahn Enterprises, Case No. 04-CA- 
143464 

These records are being provided to you partially redacted pursuant to FOIA 
Exemptions 5, 6, 7(A), and 7(C), 5 U.S.C. § 552 (b)(5), (b)(6), (b)(7)(A), and 
(b)(7)(C), as explained below. Moreover, additional information regarding these 
records, including the names of party representatives, are available on the 
Agency’s website at www.nlrb.aov. bv going to the Cases & Decisions tab, 
clicking case search, entering the case number, and viewing the applicable case 
page. 

A manual search conducted by staff in the Office of Appeals yielded six pages of 
responsive records. These records are being provided to you in their entirety or 
partially redacted pursuant to FOIA Exemptions 6 and 7(C), 5 U.S.C. § 552 (b)(6) 
and (b)(7)(C). 

Regarding the partial redactions of the enclosed records, Exemption 5 allows 
agencies to withhold ‘‘inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than an agency in litigation 
with the agency," and covers records that would “normally be privileged in the 
civil discovery context.” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 
(1975). Exemption 5 is designed to protect and promote the objectives of 
fostering frank deliberation and consultation within an agency and to prevent a 
premature disclosure that could disrupt and harm the agency's decision-making 
process. Id. at 150-52. The deliberative process and attorney work-product are 
two of the primary privileges incorporated into Exemption 5. 

The deliberative process privilege protects the internal decision-making 
processes of government agencies in order to safeguard the quality of agency 
decisions. Competitive Enter. Inst. v. OSTP, 161 F. Supp.3d 120,128 (D.D.C. 
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2016). The basis for this privilege is to protect and encourage the creative debate 
and candid discussion of alternatives. Jordan v. U.S. Dept, of Justice, 591 F.2d 
753, 772 (D.C. Cir.1978). 

Two fundamental requirements must be satisfied before an agency may properly 
withhold a record pursuant to the deliberative process privilege. First, the record 
must be predecisional, i.e., prepared in order to assist an agency decision-maker 
in arriving at the decision. Renegotiation Bd. v. Grumman Aircraft Eng'g Corp., 
421 U.S. 168, 184 (1975); Judicial Watch, Inc. v. FDA, 449 F.3d 141, 151 (D.C. 
Cir. 2006). Second, the record must be deliberative, i.e., “it must form a part of 
the agency’s deliberative process in that it makes recommendations or 
expresses opinions on legal or policy matters.” Judicial Watch, Inc. v. FDA, 449 
F.3d at 151 (quoting Coastal States Gas Corp. v. U.S. Dep’t of Energy, 617 F.2d 
854, 866 (D.C. Cir. 1980)). The protected status of a predecisional record is not 
altered by the subsequent issuance of a decision, see, e.g., Fed. Open Mkt. 
Comm. v. Merrill, 443 U.S. 340, 360 (1979); Elec. Privacy Info. Ctr. v. DHS, 384 
F. Supp. 2d 100,112-13 (D.D.C. 2005), or by the agency opting not to make a 
decision, see Judicial Watch, Inc. v. Clinton, 880 F. Supp. 1,13 (D.D.C. 1995), 
afFd, 76 F.3d 1232 (D.C. Cir. 1996) (citing Russell v. U.S. Dep’t of the Air Force, 
682 F.2d 1045 (D.C. Cir. 1982)). 

The attorney work-product privilege protects records and other memoranda that 
reveal an attorney’s mental impressions and legal theories that were prepared by 
an attorney, or a non-attorney supervised by an attorney, in contemplation of 
litigation. See United States v. Nobles, 422 U.S. 225, 239 n.13 (1975); Hickman 
v. Taylor, 329 U.S. 495, 509-10 (1947). Additionally, the protection provided by 
Exemption 5 for attorney work-product records is not subject to defeat even if a 
requester could show a substantial need for the information and undue hardship 
in obtaining it from another source. See FTC v. Grolier, Inc., 462 U.S. 19, 28 
(1983). Further, protection against the disclosure of work product records 
extends even after litigation is terminated. Id. 

The privilege extends to records prepared in anticipation of both pending 
litigation and foreseeable litigation and even when no specific claim is 
contemplated at the time the attorney prepared the material. Schiller v. NLRB, 
964 F.2d 1205,1208 (D.C. Cir. 1992). Furthermore, the privilege protects any 
part of a record prepared in anticipation of litigation, not just the portions 
concerning opinions and legal theories, see Judicial Watch v. U.S. Dep't of 
Justice, 432 F.3d 366, 371 (D.C. Cir. 2005), and is intended to protect an 
attorney’s opinions, thoughts, impressions, interpretations, analyses and 
strategies. Id.; see also Wolfson v. United States, 672 F.Supp.2d 20, 29 (D.D.C. 
2009). See Judicial Watch, 432 F.3d at 371 (finding that an agency need not 
segregate and disclose non-exempt material if a record is fully protected as work 
product). 
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Here, portions of the responsive records meet the requirements for Exemption 5 
protection under both the deliberative process privilege and the attorney work- 
product doctrine. They are internal and predecisional. They reflect the views of 
the General Counsel and his Regional staff concerning prosecutorial policies and 
strategies in the processing of unfair labor practice cases. Since they analyze 
various legal theories and strategies, portions of the attached records clearly 
reflect the deliberative and consultative process of the Agency that Exemption 5 
protects from forced disclosure. Sears, Roebuck and Co., 421 U.S. at 150-52. 
Additionally, the records also contain attorney work-product that is being 
withheld, as they reflect legal analyses and casehandling instructions from the 
General Counsel regarding strategies in litigating unfair labor practice cases. In 
sum, portions of the attached records are exempt from disclosure pursuant to 
FOIA Exemption 5. 

Other portions of the responsive records are partially redacted under FOIA 
Exemptions 6 and 7(C), since their disclosure could constitute an unwarranted 
invasion of privacy. Exemption 6 permits agencies to withhold information about 
individuals in “personnel and medical and similar files” where the disclosure of 
the information “would constitute a clearly unwarranted invasion of personal 
privacy.” 5 U.S.C. § 552(b)(6). Am. Immigration Lawyers Ass’n v. Exec. Office 
for Immigration Review, 830 F.3d 667, 673 (D.C. Cir. 2016). The “files” 
requirement covers all information that “applies to a particular individual." U.S. 
Dep't of State v. Wash. Post Co., 456 U.S. 595, 601-02 (1982). See also Judicial 
Watch, Inc. v. FDA, 449 F.3d 141,198-199 (D.C. Cir. 2006) (Exemption 6 should 
be “read ... to exempt not just files, but also bits of personal information, such as 
names and addresses"). Exemption 7(C) permits agencies to withhold 
information compiled for law enforcement purposes where disclosure of the 
information “could reasonably be expected to constitute an unwarranted invasion 
of personal privacy.” 5 U.S.C. § 552(b)(7)(C); U.S. Dep't of Justice v. Reporters 
Comm, for Freedom of the Press, 489 U.S. 749, 756 (1989). 

Application of Exemptions 6 and 7(C) requires a two-part balancing test that 
considers the following factors: (1) whether there is a legitimate personal privacy 
interest in the requested information, and, if so; (2) whether there is a 
countervailing public interest in disclosure that outweighs the privacy interest. 
Judicial Watch, Inc. v. Nat’l Archives & Records Admin., 214 F. Supp. 3d 43, 58 
(D.D.C. 2016), affd, 876 F.3d 346 (D.C. Cir. 2017), citing Natl Archives & 
Records Admin, v. Favish, 541 U.S. 157,171 (2004). 

With respect to the first factor, the Supreme Court has described Exemptions 6 
and 7(C) as reflecting privacy interests in “avoiding disclosure of personal 
matters,” Reporters Comm., 489 U.S. at 762, maintaining the “individual’s control 
of information concerning his or her person,” id. at 763, avoiding "disclosure of 
records containing personal details about private citizens,” id. at 766, and 
“keeping personal facts away from the public eye,” id. at 769. Disclosures that 
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would subject individuals to possible embarrassment, harassment, or the risk of 
mistreatment also constitute intrusions into privacy under Exemptions 6 and 7(C). 
Id. at 771. See also Cameranesi v. U.S. Dep’t of Defense, 856 F.3d 626, 638 (9th 
Cir. 2017), citing U.S. Dep’t of State v. Ray, 502 U.S. 154, 176-77 (1991). 
Consistent with these concerns, privacy interests have been recognized for 
individuals named in law enforcement investigations, including third parties 
mentioned in investigatory files, as well as witnesses and informants who provide 
information during the course of an investigation. See Rugiero v. U.S. Dep’t of 
Justice, 257 F.3d 534, 552 (6th Cir. 2001); Nation Magazine v. U.S. Customs 
Serv., 71 F.3d 885, 894 (D.C. Cir. 1995); and Van Bourg, Allen, Weinberg & 
Roger v. NLRB, 751 F.2d 982, 985 (9th Cir. 1985). 

With respect to the second factor, the Supreme Court has described the type of 
public interest involved as being information that if disclosed would “shed...light 
on an agency's performance of its statutory duties.” U.S. Dep’t of Justice v. 
Reporters Comm. For the Freedom of the Press, 489 U.S. 749, 773 (1989). The 
public’s interest in disclosure depends on “the extent to which disclosure would 
serve the ‘core purpose of the FOIA,' which is ‘contributing] significantly to public 
understanding of the operations or activities of the government.’” U.S. Dep't of 
Del v. Fed. Labor Relations Auth., 510 U.S. 487,495 (1994) (emphasis in 
original), quoting Reporters Comm., 489 U.S. at 775. To defeat the type of 
privacy interest described above, there must be some indication that the “public 
interest sought to be advanced is a significant one, an interest more specific than 
having the information for its own sake ... [and that] the information is likely to 
advance that interest." Nat’l Archives & Records Admin., 541 U.S. at 172. 

The attached responsive records are investigative files created by the Agency to 
enforce the Act and contain individuals' names, addresses, and other identifying 
information that fits squarely within the types of privacy interests that Exemption 
6 and 7(C) were intended to protect from disclosure. By contrast, I perceive no 
countervailing public interest in disclosure that would outweigh the private 
interests identified above. 

Finally, Exemption 7(A) allows an agency to withhold records included in an open 
investigatory file where disclosure could reasonably be expected to interfere with 
enforcement proceedings. See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 
214, 236 (1978). 

Another record, a 27-page Advice Memorandum, is being withheld in its entirety 
pursuant to FOIA Exemption 7(A), in addition to 5, 6, and 7(C), 5 U.S.C. § 552 
(b)(5), (b)(6), (b)(7)(A), and (b)(7)(C), as described above. This record is part of 
an open investigative file, its disclosure would prematurely reveal the General 
Counsel’s case, and it contains information that meets the requirements of the 
deliberative process and attorney work product privileges, as described above. 
The record is therefore exempt from disclosure. 
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With regard to Request items 3,4,12 and 13, in which you seek any analyses of 
the number and types of cases where any party alleges that two or more 
employers are joint employers, and copies of the information relied upon by the 
Agency to support the assertions in the Federal Register NPRM on joint 
employer accompanying notes 53 and 54, a search conducted by the Contempt, 
Compliance, and Special Litigation Branch has yielded 23 pages of releasable 
responsive records, which is attached. I am also withholding a draft of these 
records pursuant to FOIA Exemption 5, 5 U.S.C. § 552 (b)(5). As explained 
above, Exemption 5 allows agencies to withhold records "normally privileged in 
the civil discovery context,” and protects from disclosure deliberative process and 
the work-product material. NLRB v. Sears, Roebuck & Co., 421 U.S. at 149. Draft 
records generated by Agency staff fall squarely within the protection of 
Exemption 5’s deliberative process and work product privileges. Coastal States 
Gas Corp. v. Dep’t of Energy, 617 F.2d at 866. 

With regard to Request items 9 and 10 in which you seek any analyses of the 
impact of the Board’s decision in BFI on any specific industry, including but not 
limited to, the temporary help industry, the restaurant industry, the fast-food 
industry, the construction industry, labor user-labor supplier, contractor- 
subcontractor, franchisor-franchisee, predecessor-successor, creditor-debtor, 
lessor-lessee, parent-subsidiary, contractor-consumer, the on-going manual 
search being conducted by Board staff has yielded 49 pages of responsive 
records to date. These records, which are being disclosed in their entirety, are 
attached. 

You may expect a further disclosure once the search and review of the 
responsive material is completed. While we are including your appeal rights 
below, in the interests of efficiency, avoiding piecemeal appeals, and saving the 
resources of your organization and the government, we request that you consider 
holding any administrative appeal until the Agency’s final production of records. 
Upon the Agency’s final production of records, you will receive a final 
determination letter that will include information regarding your appeal rights 
pursuant to NLRB Rules and Regulations, 29 C.F.R. § 102.117(c)(2)(v). We will 
assess fees with the final release of documents. 

For the purpose of assessing fees, we have placed you in Category A, 
commercial use requester. This category refers to requests “from or on behalf of 
a person who seeks information for a use or purpose that furthers the 
commercial, trade, or profit interests of the requester or the person on whose 
behalf the request is made, which can include furthering those interests through 
litigation.” NLRB Rules and Regulations, 29 C.F.R. § 102.117(d)(1 )(v). 

Consistent with this fee category, you “will be assessed charges to recover the 
full direct costs of searching for, reviewing for release, and duplicating the 
records sought.” 29 C.F.R. § 102.117(d)(2)(ii)(A). Charges are $9.25 per quarter- 
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hour of professional time. 29 C.F.R. § 102.117(d)(2)(i). We will assess fees with 
the last production. 

You may contact Rosetta Lane, the FOIA Attorney-Advisor who processed your 
request, at (202) 568-3526, or by email at rosetta.lane@nlrb.gov, as well as the 
Agency’s FOIA Public Liaison, Patricia A. Weth, for any further assistance and/or 
to discuss any aspect of your request. The FOIA Public Liaison, in addition to the 
FOIA Specialist or Attorney-Advisor, can further explain responsive and 
releasable agency records, suggest agency offices that may have responsive 
records, and/or discuss how to narrow the scope of a request in order to 
minimize fees and processing times. The contact information for the Agency’s 
FOIA Public Liaison is: 

Patricia A. Weth 
FOIA Public Liaison 
National Labor Relations Board 
1015 Half Street, S.E., 4 th Floor 
Washington, D.C. 20570 
Email: FOIAPublicLiaison@nlrb.gov 
Telephone: (202) 273-0902 
Fax: (202) 273-FOIA (3642) 

After first contacting the Agency, you may additionally contact the Office of 
Government Information Services (OGIS) at the National Archives and Records 
Administration to inquire about the FOIA dispute resolution services it offers. The 
contact information for OGIS is: 

Office of Government Information Services 

National Archives and Records Administration 

8601 Adelphi Road-OGIS 

College Park, Maryland 20740-6001 

Email: ogis@nara.gov 

Telephone: (202)741-5770 

Toll free: (877) 684-6448 

Fax: (202) 741-5769 

You may obtain a review of this determination under the NLRB Rules and 
Regulations, 29 C.F.R. § 102.117(c)(2)(v), by filing an administrative appeal with 
the Division of Legal Counsel (DLC) through FOIAonline at: 
https://foiaonline.regulations.gov/foia/action/public/home 
or by mail or email at: 

Chief FOIA Officer 
National Labor Relations Board 
1015 Half Street, S.E., 4 th Floor 



Craig Becker 
December 6, 2018 
Page 11 

Washington, D.C. 20570 
Email: DLCFOIAAppeal@nlrb.gov 

Any appeal must be postmarked or electronically submitted within 90 days of the 
date of this letter, such period beginning to run on the calendar day after the date 
of this letter. Any appeal should contain a complete statement of the reasons upon 
which it is based. 

Please be advised that contacting any Agency official (including the FOIA 
Specialist, Attorney-Advisor, FOIA Officer, or the FOIA Public Liaison) and/or 
OGIS does not stop the 90-day appeal clock and is not an alternative or 
substitute for filing an administrative appeal. 

Sincerely, 

U! Stpifa £■ ’Keeling 
Synta E. Keeling 

Freedom of Information Act Officer 
Attachment: (two excel spreadsheets: 128 pages) 
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APPENDIX 2 



All cases citing Browning Ferris Industries of California, Inc. (BFI), 
362 NLRB No. 186 (2015) 

Descriptions only provided for cases not described in comment 


Board decisions 

Airway Cleaners, LLC, 363 NLRB No. 166, slip op. at 1 n.l (2016) (majority did not address 
application of BFI to relationship between cleaning contractor and airline carrier). 

Campaign for the Restoration & Regulation of Hemp, 366 NLRB No. 15 (2018) (default 
judgment). 

DirectSat USA, LLC, 366 NLRB No. 40 (2018). 

Durham School Services, L.P., 364 NLRB No. 107, slip op. at 12 (2016) (ALJ cited respondent’s 
citation of BFI regarding compensation as indicia of employment). 

HealthBridge Management, LLC, 365 NLRB No. 37, slip op. at 8 & n.35 (2017) (applying pre- 
BFI law). 

La Jomac Group, Inc., Case 15-CA-137333, Order at 3 n.3 (Aug. 23, 2016) (not reported in 
Board volumes) (Member Miscimarra, dissenting) (merely stating disagreement with BFI). 

McDonald’s USA, LLC, 363 NLRB No. 144, slip op. at 4 (2016) (Member Miscimarra dissenting 
in part from denial of appeal of grant of motion to quash) (simply mentioning BFI in describing 
General Counsel’s alternative theories of the case). 

McDonald’s USA, LLC, 363 NLRB No. 91, slip op. at 4 n.8 (2016) (Member Miscimarra, 
dissenting from denial of appeal of denial of motion to sever) (merely citing BFI for proposition 
that joint employer analysis requires consideration of all the facts concerning the relationship). 

Microsoft Corp., Case 19-CA-162985, Order at 3 n.4 (July 19, 2016) (not reported in Board 
volumes) (Member Miscimarra, dissenting in part from denial of petition to revoke subpoena) 
(stating disagreement with BFI decision). 

Miller & Anderson, Inc., 364 NLRB No. 39 (2016) (citing BFI multiple times, in both majority 
and dissenting opinions, but not applying the standard because joint employer status was not at 
issue in the case). 

Minnesota Timberwolves Basketball, LP, 365 NLRB No. 124, slip op. at 16 n.2 (2017) 

(Chairman Miscimarra, dissenting) (citing BFI in case involving question of independent 
contractor status, but not applying standard in any manner). 

Orchids Paper Products Co., 367 NLRB No. 33 (2018). 

Panera, LLC, Case 07-CA-136197, Order at 1 n.2 (Dec. 8, 2015) (not reported in Board 
volumes) (noting Member Miscimarra’s disagreement with BFI decision). 



Retro Environmental, 364 NLRB No. 70 (2016), enfd. mem. NLRB v. Retro Environmental, Inc., 
No. 18-1245 (4th Cir. Sept. 19, 2018). 

RPT Communications LLC, Case 29-CA-182088, Order at 3 n.4 (Mar. 15, 2017) (not reported in 
Board volumes) (Acting Chairman Miscimarra, dissenting in part from denial of petition to 
revoke subpoena) (stating disagreement with BFI decision). 

The Wang Theater, Inc., 365 NLRB No. 33, slip op. at 3 (2017) (Acting Chairman Miscimarra, 
concurring) (citing BFI only to argue that Board should address joint employer issue). 

RD decisions 

Akima Global Services, LLC, Case 03-RC-161373, (Nov. 6, 2015). 

Bannum Place of Saginaw, LLC, Case 07-RC-205632 (Oct. 31, 2017). 

Douglas Emmett Management, LLC, Case 31-RC-203488 (Sept. 13, 2017). 

Green Jobworks, LLC, Case 05-RC-154596 (Oct. 21, 2015). 

Healthcare Service Group, Inc., Case 21-RC-224993 (Sept. 5, 2018). 

MGM Resorts International, Case 28-RC-190984 (Jan. 27, 2017). 

Professional Drywall Concepts Inc., Case 09-RC-199625 (June 23, 2017). 

Retro Environmental, Inc., Case 05-RC-183442 (Nov. 18, 2016). 

ALJ decisions 

Campaign for the Restoration & Regulation of Hemp, Case 19-CA-143377 (Dec. 17, 2015). 

Global Precision Systems, LLC, Case 28-RC-182671 (Sept. 26, 2016). 

McDonald’s USA, LLC, 364 NLRB No. 144, slip op. at 7 (2016) (citing BFI standard in 
determining McDonald’s personnel who might be in possession of relevant information in 
context of ruling on request for special appeal of order on motion for additional production). 

Oxford Electronics, Inc., Case 13-CA-l 15933 (May 31, 2017), pending on exceptions with 
inquiry to NMB. 

Preferred Building Services, Inc., 366 NLRB No. 159, slip op. at 5-36 (2018). 

Seven Seas Union Square, LLC, Case 29-CA-164058 (Feb. 9, 2018). 

Sprain Brook Manor Rehab, LLC, 365 NLRB No. 45, slip op. at 17-67 (2017). 

GC Advice Memoranda and Appeals’ Determination Letters 
Advice Memos 

Ashford TRS Nickel, LLC, Case 19-CA-147032 (Oct. 22, 2015). 

Brooks Memorial Hospital, Case 03-CA-148201 (Nov. 3, 2015). 
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H&M Construction Co., Case 15-CA-164416 (June 20, 2016). 

Nutritionality, Inc., Case 13-CA-134294 (Apr. 28, 2015). 

Securitas Security Services USA, Inc., Case 19-CA-191814 (Sept. 5, 2017) (merely citing BFI 
standard in case raising waiver issue at p. 7 & n.l 1). 

Telemundo Television Studios, LLC, Case 12-CA-186493 (June 13, 2017). 

Trump Entertainment Resorts, Inc., Cases 04-CA-143464, et al. (May 24, 2016). 

ZF Friedrichshafen AG Corp., Case 07-CA-178346 (Nov. 23, 2016) (information case where 
two entities conceded joint employment). 

Appeals’ Determination Letters 

IHRC, Case 10-CA-16261 (Feb. 19, 2016) (citing BFI but finding it “not relevant”). 

SMG, Case 13-CA-209118 (July 20, 2018) (affirming RD decision that evidence was insufficient 
to establish that security contractor and client were joint employers under either pre-BFI standard 
or BFI standard). 
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APPENDIX 3 



IFA 

INTERNATIONAL FRANCHISE ASSOCIATION 



FRANCHISING' 

Building local businesses, 
one opportunity at a time. 


June 8,2018 

The Honorable John F. Ring 
Chairman 

National Labor Relations Board 
1015 Half St SE 
Washington, DC 20003 

Subject: NLRB Rulemaking on Joint Employer Standard 

Dear Chairman Ring: 

In response to your May 9,2018, announcement that the Board plans to consider joint 
employment rulemaking, I am writing to express the International Franchise 
Association’s (IFA) fervent support for this much-needed action to clarify the joint 
employer standard under the National Labor Relations Act (NLRA). In recent years, the 
Board’s interpretation of joint employment liability under the NLRA has been the 
source of immeasurable confusion and frustration for franchise brands, franchise owners 
and their respective employees, and we are hopeful that new rulemaking will provide 
answers to the many legal questions that arose following the Board’s August 2015 
decision in Browning-Ferns Industries. 

The IFA is the world's oldest and largest organization representing franchising 
worldwide. The IFA works through its government relations and public policy, media 
relations and educational programs to protect, enhance and promote franchising and the 
more than 733,000 franchise establishments that support nearly 7.6 million direct jobs, 
$674.3 billion of economic output for the U.S. economy and 2.5 percent of the Gross 
Domestic Product (GDP). IFA members include franchise companies in over 300 
different business format categories, individual franchisees and companies that support 
the industry in marketing, law, technology and business development. 

The salient legal question facing franchising since 2015 has been “which business 
entities constitute joint employers?” Even though the IFA provides the compliance tools 
and support that have eased the way for thousands of small, local entrepreneurs to start 
and build their businesses, there has been no clear or satisfactory answer to that question 
since the Board’s Browning-Ferris decision. There have been hundreds of joint 
employer-related legal actions against locally owned businesses in numerous industries 


1900 K Street. N.W.. Suite 700 Washington, DC 20006 USA 
Phone: +1 202/628-8000 Fax: +1 202/628-0812 
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nationwide, including small franchise employers, construction companies, general 
contractors, service providers, and their business partners. In practice, any benefit that is 
connected to employment is now suspect due to the uncertainly of who qualifies as a 
joint employer. The expanded joint employer definition has led to liability rules with 
which no business can be assured it is complying. 

In short, the joint employer confusion created by the NLRB has put local businesses and 
jobs in jeopardy. The expanded joint employer standard will continue to have an impact 
on the U.S. economy until the Board’s rules are clarified. A recent report from the 
American Action Forum examining the effect of the new standard on the labor market 
found that under expanded joint employer liability, the U.S. economy could see the loss 
of 1.7 million jobs in the private sector, with 500,000 jobs lost in the leisure and 
hospitality industry alone. To help prevent these economic losses, the IFA has expended 
extraordinary time and resources and collaborated with lawmakers to clear up the 
confusion surrounding the joint employer definition. 

Together with the local business community, IFA helped launch the nationwide 
Coalition to Save Local Businesses (CSLB). Since 2015, members of the CSLB have 
engaged their elected representatives in an effort to raise awareness of the problems 
associated with the expanded joint employer standard: 

• 28 CSLB witnesses have testified before Congress telling their small business 
stories and explaining how joint employer is hurting their businesses and 
employees. 

• More than 500 Capitol Hill meetings and 100 in-district meetings have been held 
with members of Congress and their local business communities to discuss joint 
employer. 

• Over 120,000 letters have been sent to Congress expressing confusion in the 
aftermath of the expanded rule, asking for clarity, and urging Congressional 
action. 

Moreover, a poll conducted by Morning Consult suggested that Americans wanted 
Congress to make this issue a priority. The poll showed that 8 in 10 (81 percent) said 
they are concerned that small businesses may be forced to close or be absorbed by large 
corporations because of the broader joint employer rule. 

On the strength of this outpouring of support for a return to the commonsense joint 
employer standard, the U.S. House of Representatives passed the “Save Local Business 
Act” (H.R. 3441) - legislation meant to update both the NLRA and Fair Labor 
Standards Act and provide clarity for local businesses on what it means to be a joint 
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employer. The legislation remains stalled in the U.S. Senate, which further reinforces 
the need for the Board to engage in joint employer rulemaking. 


Given the vacuum created by uncertainty and lack of legislative action, we at IFA - and 
our partners and members of the CSLB applaud the NRLB’s decision to step forward 
and fill the void. We urge the NRLB to put into rulemaking the “direct, actual, and 
immediate” standard for the joint employer definition, to provide clarity and restore the 
support services needed by small, local businesses enabling them to flourish and create 
the jobs so sorely needed in their communities. 

Sincerely, 

Matt Haller 

Senior Vice President 

Government Relations and Public Affairs 

International Franchise Association 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


) 

) Petition of The Coalition for a Democratic 
) Workplace; Coalition to Save Local Business; 

) Associated Builders and Contractors; 

) American Hotel & Lodging Association; 

) Chamber of Commerce of the United States of 
) America; HR Policy Association; Independent 
) Electrical Contractors; International 
) Foodservice Distributors Association; 

) International Franchise Association; National 
) Federation of Independent Business; National 
) Association of Manufacturers; National 
) Association of Wholesaler-Distributors; 

) National Council of Chain Restaurants; 
National Restaurant Association; National 
Retail Federation; Restaurant Law Center; 
Retail Industry Leaders Association 

RULEMAKING PETITION 

Primary Contact: Kristen Swearengin 

Chair, The Coalition for a Democratic Workplace 
Vice President of Legislative & Political Affairs 
Associated Builders and Contractors 
440 1 st Street, NW, Suite 200 
Washington, DC 20001 
(202) 595-1505 

Counsel to Petitioners 

Kurt G. Larkin 
Hunton Andrews Kurth, LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219 
(804) 788-8776 

Ronald Meisburg 
Hunton Andrews Kurth, LLP 
2200 Pennsylvania Avenue, N.W. 

Washington, DC 20037 
(202) 955-1539 



In the Matter of 

Proposed Rule to Establish the 
Standard for Determining 
Joint-Employer Status Under the 
National Labor Relations Act 



TO THE HONORABLE MEMBERS OF THE NATIONAL LABOR RELATIONS BOARD: 


Petitioners respectfully submit this rulemaking petition for the National Labor Relations 
Board’s (“Board”) consideration. 

I. PETITIONERS AND THEIR STANDING 

The Coalition for a Democratic Workplace (“CDW”) is a collection of hundreds of 
members representing the interests of millions of employers nationwide. CDW was formed to 
give its members a meaningful voice on labor law reform. CDW has advocated for its members 
on numerous issues of significance relating to the Board’s policies, procedures and 
interpretations and applications of the National Labor Relations Act (“Act” or “NLRA”). 

The Coalition to Save Local Business (“Coalition”) is a diverse group of locally owned, 
independent small businesses, associations and organizations seeking fairness and clarity on the 
Board’s joint employer doctrine. The Coalition is dedicated to strengthening small businesses in 
the United States and is interested in establishing a more durable and lasting joint employer 
s tandar d that is fair to American business. 

Associated Builders and Contractors (“ABC”) is a national construction industry trade 
association representing nearly 21,000 members. Founded on the merit shop philosophy, ABC 
and its 70 chapters help members develop people, win work and deliver that work safely, 
ethically, and profitably for the betterment of the communities in which ABC and its members 
work. ABC's membership represents all specialties within the U.S. construction industry and is 
comprised primarily of firms that perform work in the industrial and commercial sectors. 

The American Hotel and Lodging Association (“AHLA”), founded in 1910, is the sole 
national association representing all segments of the lodging industry, including hotel owners, 
REITs, chains, franchisees, management companies, independent properties, bed and breakfasts. 


2 



state hotel associations, and industry suppliers. Supporting 8 million jobs and with over 24,000 
properties in membership nationwide, the AHLA represents more than half of all the hotel rooms 
in the United States. The mission of AHLA is to be the voice of the lodging industry, its primary 
advocate, and an indispensable resource. AHLA serves the lodging industry by providing 
representation at the federal, state and local level in government affairs, education, research, 
and communications. AHLA also represents the interests of its members in litigation that raises 
issues of widespread concern to the lodging industry. 

The Chamber of Commerce of the United States of America (“Chamber”) is the 
world’s largest business federation. The Chamber represents 300,000 direct members and 
indirectly represents the interests of more than 3 million companies and professional 
organizations of every size, in every sector, and from every region of the country. An important 
function of the Chamber is to represent the interests of its members in matters before Congress, 
the Executive Branch, and the courts. To that end, the Chamber regularly participates in agency 
rulemakings involving issues of concern to the nation’s business community. 

HR Policy Association represents the most senior human resources executives in more 
than 380 of the largest corporations doing business in the United States. Collectively, these 
companies employ more than ten million employees in the United States, nearly nine percent of 
the private sector workforce. As America’s largest employers, HR Policy Association member 
companies have employees and business relationships with entities in all 50 states. 

The Independent Electrical Contractors, Inc. (“IEC”) is the nation’s premier trade 
association representing America’s independent electrical and systems contractors with over 50 
chapters, representing 3,400 member companies that employ more than 80,000 electrical and 
systems workers throughout the United States. IEC aggressively works with the industry to 
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establish a competitive environment for the merit shop - a philosophy that promotes the concept 
of free enterprise, open competition and economic opportunity for all. IEC advocates on behalf 
of its members on a wide array of legislative and regulatory issues, to include those under the 
Act. 

The International Foodservice Distributors Association (“IFDA”) is the nonprofit 
trade association that represents more than 161 companies in the foodservice distribution 
industry. Its members are found across North America and internationally and include leading 
broadline, system, and specialty distributors who operate more than 800 distribution facilities 
and represent annual sales of more than $162 billion. These companies help make the food- 
away-from-home industry possible, delivering food and other related products to restaurants and 
institutions, ranging from casual to formal dining local restaurants to foodservice in nursing 
homes and hospitals to military meSs halls and school cafeterias. IFDA provides research, 
educational opportunities, and business forums to its members that make them more competitive. 
In the United States, IFDA also provides important representation on Capitol Hill and before 
government agencies, sharing the perspective of leading foodservice distributors with lawmakers 
and federal officials to shape the legislative and regulatory process. 

The International Franchise Association (“IFA”) is the world's oldest and largest trade 
association devoted to representing the interests of franchising. The IFA’s membership includes 
more than 1,400 franchisors, 20,000 franchisees, and 800 suppliers nationwide. The IFA’s 
overall mission is to protect, promote and enhance all aspects of the franchising business model, 
which includes more than 733,000 franchise establishments that support nearly 7.6 million direct 
jobs, $674.3 billion of economic output for the U.S. economy and 2.S percent of the Gross 
Domestic Product (GDP). This includes addressing a broad range of legislative, regulatory, and 
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legal issues that affect franchisors and franchisees, including in the area of the National Labor 
Relations Act. 

The National Association of Manufacturers (“NAM”) is the largest manufacturing 
association in the United States, representing small and large manufacturers in every industrial 
sector and in all 50 states. Manufacturing employs more than 12 million men and women, 
contributes $2.25 trillion to die U.S. economy annually, has the largest economic impact of any 
major sector and accounts for more than three-quarters of all private-sector research and 
development in the nation. The NAM is die voice of the manufacturing community and the 
leading advocate for a policy agenda that helps manufacturers compete in the global economy 
and create jobs across the United States. 

The National Association of Wholesaler-Distributors (“NAW”) is a non-profit trade 
association that represents the wholesale distribution industry, the link in the supply chain 
between manufacturers and retailers as well as commercial, institutional, and governmental end 
users. NAW is comprised of direct member companies and a federation of national, regional, 
state and local associations which together include approximately 40,000 companies operating at 
more than 150,000 locations throughout the nation. The overwhelming majority of wholesaler- 
distributors are small to medium size, closely held businesses. The wholesale distribution 
industry generates $5.6 trillion in annual sales volume and provides stable and good-paying jobs 
to more than 5.9 million workers. 

The National Council of Chain Restaurants (“NCCR”), a division of the National 
Retail Federation, is the leading organization exclusively representing chain restaurant 
companies. For more than 40 years, NCCR has worked to advance sound public policy that 
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serves restaurant businesses and the millions of people they employ. NCCR members include the 
country’s most respected quick-service and table-service chain restaurants. 

The National Federation of Independent Business (“NFIB”) is the nation's leading 
small business association, representing members in Washington, D.C., and all 50 state capitals. 
Founded in 1943 as a nonprofit, nonpartisan organization, NFIB's mission is to promote and 
protect the right of its members to own, operate and grow their businesses. NFIB represents 
small businesses nationwide, and its membership spans the spectrum of business operations, 
ranging from sole proprietor enterprises to firms with hundreds of employees. 

The National Restaurant Association (“NRA”) is the leading business association for 
the restaurant and food service industry. The industry is comprised of over one million 
restaurant and food service outlets employing about 15 million people. The food service 
industry is the nation’s second largest private-sector employer, employing approximately 10 
percent of the U.S. workforce. 

The National Retail Federation (“NRF”) is the world’s largest retail trade association, 
representing all aspects of the retail industry. NRF’s membership includes discount and 
department stores, home goods and specialty stores, Main Street merchants, grocers, wholesalers, 
chain restaurants, and Internet retailers. Retail is the nation’s largest private sector employer, 
supporting one in four U.S. jobs—42 million working Americans. Contributing $2.6 trillion to 
annual GDP, retail is a daily barometer for the nation’s economy. NRF regularly advocates for 
the interests of retailers, large and small, in a variety of forums, including before the legislative, 
executive, and judicial branches of government. 

The Restaurant Law Center (“RLC”) is an independent public policy organization 
affiliated with NRA, the largest food service trade association in the world. The RLC seeks to 
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provide courts as well as state and federal agencies with the industry’s perspective on legal 
issues and regulations significantly affecting the industry. As the nation’s second largest private- 
sector employer, our industry has a profound interest in national labor policy in general and 
interpretation of the National Labor Relations Act, including the joint employer doctrine, 
specifically. 

The Retail Industry Leaders Association ( >< RILA”) is a membership association 

consisting of the largest and fastest growing companies in the retail industry—retailers, product 

manufacturers, and service suppliers—which together account for more than $1.5 trillion in 

annual sales. RILA members provide millions of jobs and operate more than 100,000 stores, 

manufacturing facilities, and distribution centers located both domestically and abroad. RILA 

promotes consumer choice and economic freedom through public policy discussions on issues of 

importance to its members, including labor issues. 

Each of the Petitioners is an interested “person” within the meaning of Section 2(1) of the 

Act, Section 551(2) of the Administrative Procedure Act (“APA”), 1 Section 553(e) of the APA, 2 

and Section 102.124 of the National Labor Relations Board Rules and Regulations, Part 102 

(“NLRB Rules”). This petition is submitted pursuant to those rules and, in particular, pursuant to 

Sections 124 and 125 of the NLRB Rules, which provide: 

Sec. 102.124 Petitions for issuance, amendment, or repeal of rules. Any 
interested person may petition the Board, in writing, for the issuance, amendment 
or repeal of a rule or regulation. An original and seven copies of such petition 
shall be filed with the Board in Washington, D.C., and shall state the rule or 
regulation proposed to be issued, amended, or repealed, together with a statement 
of grounds in support of such petition. 


1 See 5 U.S.C. §551(2): ‘“[PJerson 1 includes an individual, partnership, corporation, association or public or 
private organization other than an agency.” 

2 See 5 U.S.C. §553(e): “Each agency shall give an interested person the right to petition for the issuance, 
amendment, or repeal of a rule.” 
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Sec. 102.125 Action on petition. Upon the filing of such petition, the Board will 
consider the same and may either grant or deny the petition in whole or in part, 
conduct an appropriate hearing thereon, or make other disposition of the petition. 
Should the petition be denied in whole or in part, prompt notice will be given of 
the denial, accompanied by a simple statement of the grounds unless the denial is 
self-explanatory. 


n. INTRODUCTION AND OVERVIEW 

On May 9, 2018, the Board and the Office of Information and Regulatory Affairs 
published a submission at the request of the Chairman stating that the Board is considering using 
the rulemaking process to address the standard for determining joint-employer status under the 
Act. 3 In that announcement, Chairman Ring acknowledged that: “uncertainty over the standard 
to be applied in determining joint-employer status under the Act undermines employers' 
willingness to create jobs and expand business opportunities.” 4 He further noted: “I am 
committed to working with my colleagues to issue a proposed rule as soon as possible, and I look 
forward to hearing from all interested parties on this important issue that affects millions of 
Americans in virtually every sector of the economy.” 3 Chairman Ring subsequently noted in a 
letter to members of Congress that a “majority of the Board is committed to engage in 
rulemaking, and the NLRB will do so.” 6 Petitioners fully support rulemaking on this important 
issue, in order to realign the Board’s joint-employer test with Congress’s intent under the Act 

3 See Board announcement at https ://www. nlrb. gov/news-outreach/news-storv/nlrb-considering- 
mlemaking-address-ioint-emplover-standard and 

httDs://www.reginfo. gov/public/do/eAgendaViewRule?PubId-2Q1804&R1N=3142-AA13 

4 Id. 

5 Id. 

6 Letter from National Labor Relations Board Chairman John Ring to Senators Elizabeth Warren, Kirsten 
Gillibrand, Bernard Sanders, June 5,2018, available here: 

https ://www. nlrb. gov/site s/default/files/attachments/ne ws-story/node- 
6695/nlrb_chairman_provides_response_to_senators_regardingjoint_employer_inquiry.pdf 
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Petitioners agree with Chairman Ring’s observation regarding the uncertainty facing the 
regulated community in light of the Board’s recent decisions in this area of the law. 

For many decades, the Board employed a straightforward standard, consistent with 
congressional intent, for determining whether separate companies should be treated as joint- 
employers under the Act. Under this precedent, the Board’s determination turned on whether a 
firm actually exercised direct and immediate control over the hiring, firing, discipline, pay and 
other key aspects of the terms of employment of another firm’s employees. This standard, 
known colloquially as the “direct and immediate control test,” was faithful to the language, 
legislative history and intent behind the Taft-Hartley amendments to the Act. It was also an easy, 
bright line test that employers could understand and apply to their businesses and business 
relationships. 

That all changed in 2015, when the Board unjustifiably jettisoned its decades-old 
standard in Browning-Ferns Industries, 362 NLRB No. 186 (Aug. 27, 2015)(“2V7”). "in BFI, the 
Board abandoned the “direct and immediate control” test and instead established a vague and 
sweeping new test that drastically expands the scope of the joint-employer standard and threatens 
to redefine the employer-employee relationship across myriad businesses and industries in the 
United States. Under the BFI test, an entity can be found to be a joint-employer even if it 
exercises only indirect control over another firm’s employees or—even worse—if it simply 
possesses the ability to control, but does not exercise any control. 

The BFI majority premised its controversial holding on a claimed need to return the 
joint-employer standard to the state in which it existed before the Board supposedly narrowed the 
test decades ago. But a survey of the Board’s pr e-BFI precedent, as well as the history 
underlying passage of Taft-Hartley, reveals no support for the Board’s purported premise. The 
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BFI standard is inconsistent with a long line of the Board’s prior decisions and drastically 
departs from the common law principles of agency enshrined in the Act’s definitions of 
“employer” and “employee.” 

In addition, the BFI decision turns a blind eye to the realities of American workplaces 
and threatens to undermine innovative new business models and the very business relationships 
that are the engine of our nation’s economy. BFF s “reserved control” and “indirect control” 
standards are so vague and broad that it is often impossible for businesses to determine which 
relationships will trigger joint employment and which will not. The scant guidance from the 
Board on how to apply this unprecedented and amorphous standard has left the regulated 
community in the dark as to how to structure business to business relationships in a manner that 
predicts liability or other joint employer obligations. 

While the uncertainty created by the BFI standard negatively impacts companies of all 
sizes across many industries, it is particularly damaging for small and local businesses. The 
standard encourages larger companies to limit the number of entities with whom they contract, 
which stifles opportunities for small businesses and startups. Quite simply, managing one joint 
employer relationship is preferable to managing a dozen or more. 

Many companies also may conclude that if they are going to be held responsible for the 
violations and liabilities of their suppliers, subcontractors, franchisees, or other business 
relationships, they must exert more control over their day-to-day operations so that they can be 
more aware of, and seek to mitigate, these liabilities. For example, franchisors would become 
responsible for matters such as who to hire, when to fire, and how much to pay, driving up 
administrative costs and relegating the small business franchisee to a middle manager that 
ultimately is no longer in control of their business success. These franchisees are entrepreneurs, 
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seeking to own and run their own business—not to be a middle manager. This increase of 
control by franchisors would undermine the franchise business model and result in a severe 
constriction of business opportunities for many entrepreneurs, including many minority business 
people. 

Ironically, BFI's expansive and unpredictable standard also discourages company 
policies that lawmakers and supporters of the BFI standard have applauded. 7 Many companies 
maintain corporate social responsibility and responsible contractor policies, not only for their 
own employees, but for those of their suppliers and business partners. BFI discourages such 
policies. If for example, a large company wishes to require that its contractors pay above a 
specific wage, or provide specific levels of paid leave, the “indirect” and “potential” control 
concepts of BFI greatly increase the likelihood those companies would be considered joint 
employers. This new liability would in many cases cause the contracting company to reconsider 
having their contractors meet these requirements. 

The concern regarding BFFs unworkable joint-employer standard has galvanized 
business owners in every industry. Since 2014, when the Board first announced it would 
consider the BFI case on review and invited amicus briefs on the question of whether to change 
the Board’s joint-employer standard, business owners have engaged their elected representatives 
to raise awareness of the problems associated with an expanded joint-employer standard: 

• 28 business owners and executives representing the business 
community have testified before Congress in at least 11 hearings, telling 
their business stories and explaining how the Board’s BFI test threatens 
their businesses and employees; 

• 100+ in-state meetings have been held with members of Congress and 
their local business communities to share concerns regarding the BFI 
standard and the threat it poses to job creation and American business; 


1 See, e.g., https://obamawhitehouse.archives.gov/champions/working-/amily-champions-of-change/sarya- 

nadella. 
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• Over 150,000 letters have been sent to Congress expressing confusion 
about the standard, asking for clarity, and urging congressional action on 
legislation; 

• Thousands of meetings have been held between business owners and 
members of Congress in Capitol Hill offices, and 

• Numerous businesses and coalitions, including many of the petitioners, 
have weighed in as concerned amici in briefs both to the Board and the 
U.S. Court of Appeals for the D.C. Circuit, in which the BFI appeal is 
pending. 

Petitioners are greatly concerned that if left in place, the test promulgated in BFI will 
undermine longstanding business models and jeopardize job creation. The Board’s pr e-BFI 
precedent worked well for decades, provided the regulated community with clarity and 
predictability, and best effectuated the well-established principles of common law agency that 
underlie the Act. Petitioners advocate for the return to a rule which follows the Board’s pr e-BFI 
precedent and adheres to the congressional language and intent underlying Taft-Hartley. 

ID. SUGGESTED PROPOSED RULE 

Petitioners respectfully petition the Board to promulgate and issue the following rule, 

pursuant to its authority granted by Sections 6 and 9 of the Act 8 : 

“The Board may consider a person to be an employer in relation to an employee 
within the meaning of Section 2(2) of the National Labor Relations Act only if 
such person actually exercises direct and immediate control over the essential 


1 As part of the rulemaking, it would be important for the Board to clarify that potential joint employer 
status is relevant only when two entities are each a separate “employer.” Joint employer status should not be 
examined when it is alleged that two entities are insufficiently distinct for each entity to be a separate 
“employer.” Rather, when such an allegation arises, it should be resolved exclusively by reference to the Board’s 
“single employer” or “alter ego” doctrines. Likewise, when it is alleged that one “employer” entity has been 
replaced by another “employer” entity in circumstances where die predecessor employer’s employment obligations 
apply (in whole or in part) to the successor employer, and where both entities are each a separate “employer,” this 
does got implicate joint employer status. Rather, when this type of allegation arises, it should be resolved 
exclusively by reference to the Board’s “successorship” doctrines. This joint employer rule deals only with joint 
employer status; it does not affect or modify the Board’s existing doctrines regarding single employer, alter ego or 
successorship status. 

Also as part of the rulemaking. Board should clarify that, contrary to the holding of Miller & Anderson, 
Inc., 364 NLRB No. 39 (2016), no bargaining unit shall be deemed appropriate as to any employer unless the 
employer has an employer relationship as to all bargaining unit employees. 


12 



terms and conditions of the employment of such employee, and if the exercise of 
such control is more than limited and routine in nature. 

“Essential terms and conditions of employment” shall mean the hiring, promotion, 
discipline and discharge of employees; determination of individual employee 
rates of pay and benefits; engaging in the day-to-day supervision of employees, 
and assigning to employees their individual work schedules, positions and tasks. 

Essential terms and conditions of employment shall not include any of the 
following: actions, policies or programs intended (1) by any franchisor to 
maintain or enforce die brand protection standards required of persons who enter 
into franchising arrangements with such franchisor; (2) by any entity to 
implement or administer any social responsibility code or policy, including safety 
policies, with respect to suppliers, vendors or other entities with whom it has a 
business relationship; (3) by any entity to require compliance by its suppliers, 
vendors or other entity with whom it has a business relationship with any federal, 
state or local law, regulation or other legal requirement; (4) by any entity to 
establish time parameters when the activity or work in question is to be 
performed; (S) by any entity to establish quality or outcome standards for any 
activity or work performed for such entity; (6) by any entity to require an 
individual to wear any type of uniform or any other type of identification that 
mentions in any manner the entity for which the activity or work is being 
performed; (7) by any entity to maintain or enforce product, brand, or reputational 
protection standards for its products, goods or services; and (8) to implement third 
party delivery and courier services, or technology-based shared staffing 
applications (including, but not limited to, insurance, training, financing and 
leasing services). 

In no event shall retained or reserved but unexercised control over essential terms 
and conditions of employment, or the exercise of indirect control over essential 
terms and conditions of employment, constitute or be evidence of joint employer 
status under the Act.” 

IV. STATEMENT OF GROUNDS IN SUPPORT OF PETITION 

A. The Act (and the Common Law) Limits the Board’s Authority To Define 
Who is the "Employer” 

A new rule is necessary to realign the Board’s joint-employer test with the Act. The 
history underlying passage of the Taft-Hartley amendments to the Act make clear that Congress 
restricted the Board to well-established principles of common law agency in determining who is 
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an employer and who is an employee under the Act. Those principles do not support the Board’s 
sweeping decision in BFI. 

Prior to Taft-Hartley, the U.S. Supreme Court had held in NLRB v. Hearst Publications 
that the Act’s definition of “employee” included independent contractors. The Court based this 
holding on the belief that anyone having an “economic relationship” with a firm should be 
deemed its “employee,” and that the employment relationship should be determined based on 
“economic facts rather than technically and exclusively by previously established legal 
classifications.” 9 

In response to the Supreme Court’s decision in Hearst, Congress passed Taft-Hartley, 

which included two amendments to the Act that limited the scope of the employment 

relationship. Specifically, Congress expressly excluded “independent contractors” from the 

definition of “employee,” 10 and added the phrase “acting as an agent of an employer,” 11 to limit 

the Act’s definition of employer. Taft-Hartley’s legislative history illustrates that Congress’ 

intention in making these changes to the Act was to limit the employer-employee concept to 

instances in which the putative employer exercised direct control over the putative employee: 

[The concept of “employee”], according to all standard dictionaries, according to 
the law as die courts have stated it, and according to the understanding of almost 
everyone, with the exception of members of the National Labor Relations Board, 
means someone who works for another for hire ... [and who] work for wages or 
salaries under direct supervision } 2 


9 NLRB v. Hearst Publications, 322 U.S. 111,128-28 (1944). 

I0 29U,S.C. §153(3). 

11 29 U.S.C. §152(2) (emphasis supplied). 

12 H.R.. Rep. No. 245, at 18, 80* Cong., I s ' Sess. (1947)(emphasis supplied); see also id. at 11 (revised 
definition of “employer” “makes employers responsible for what people say or do only when it is within the actual 
or apparent scope of their authority, and thereby makes the ordinary rules of the law of agency equally applicable to 
employers and unions”); and id. at 68 f‘before the employer can be held responsible for a wrong the man who 
does the wrong must be specifically an agent or come within the technical definition of an agent”). 
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Taft-Hartley thus reflects Congress’ rejection of more expansive views of the 
employment relationship, such as the “economic realities” noted in Hearst, in favor of the 
principles of common-law agency. Courts have long recognized that those principles require 
more than the indirect or retained or reserved but unexercised control to establish joint-employer 
liability. For instance, the Supreme Court has held for over 100 years that “under die common 
law loaned servant doctrine, immediate control Snd supervision is critical in determining for 
whom the servants are performing services.” 13 More recent judicial decisions have repeatedly 
emphasized that the common law test for employer status requires evidence of direct md 
immediate control M 

The lessons to be drawn from this history are simple: (1) Congress intended that the 
Board be limited to traditional common law principles when deciding who is an “employer” and 
who is an “employee” under the Act; and (2) those principles have always been understood by 
interpreting courts as requiring more than mere indirect, or reserved but unexercised, control by 
the putative employer over the day-to-day work of the putative employees. 


,J Shenkerv. Baltimore & Ohio R. Co., 374 U.S. 1,6 (1963), citing Standard Oil Co. v. Anderson, 212 U.S. 
215(1909). 

14 See, e g.. Cmty. For Creative Non-Violence v. Reid, 490 U.S. 730 (1989)(because Copyright Act of 1976 
does not define “employer” or “employee,” Court must look to common law to determine whether work of artist 
hired by petitioner was “work for hire” under statute; common law focuses on “the hiring party’s right to control the 
manner and means by which the product is accomplished"); Gulino v, N.Y State Education Department, 460 F.3d 
361, 379 (2d Cir. 2006)(interpreting Reid in Title VII case as “countenanc[ing] a relationship where the level of 
control is direct, obvious and concrete, not merely indirect or aftrfrocr" Yemnhasis supplied); Doe I v. Wal-Mart 
Stores, Inc., S72 F.3d 677 (9 <b Cir. 2009)(Wal-Mart not joint-employer of die employees of its suppliers where it had 
no right to ' 'immediate level of day-to-day contror)(emphasis supplied); Patterson v. Domino’s Pizza, LLC, 333 
P.3d 723 (Cal. 2014)(fianchisor not liable for franchisee’s harassment of its employee under California Fair 
Employment and Housing Act, because traditional agency principles “require!] a comprehensive and immediate 
level of dav-to-dav authority over matters such as hiring, firing, direction, supervision, and discipline of the 
employee”)(emphasis supplied). 
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B. The Board’s Prior Joint-Employer Standard Was Consistent With the 
Common Law Concepts Enshrined in the Act 

Contrary to the claims of the BFI majority, the Board’s joint-employer standard had 
always been consistent with Congress’s clear intent in the Taft-Hartley amendments until the 
dramatic departure in BFI. The BFI majority traced the “core” of the Board’s joint-employer 
jurisprudence to a 1965 decision, Greyhound Corp, 15 which the BFI majority claimed 
represented the Board’s “traditional” joint-employer standard. The standard applied in 
Greyhound Corp. was fully consistent with the common law and with the Board’s more recent 
pr e-BFI precedent. 

In its Greyhound decision, the Board considered whether Greyhound was a joint- 
employer of janitors and maids provided by an outside maintenance company. The Board found 
joint-employer status because Greyhound and the maintenance company “share[d], or 
codetermine[d], those matters governing essential terms and conditions of employment” and 
because Greyhound “possessed sufficient control over the work of the employees” to qualify as a 
joint-employer. 16 Specifically, the Board found it probative that Greyhound provided the janitors 
with detailed daily and weekly instructions, set their pay rates and retained or reserve the right to 
recapture profits if employees were hired below these rates, and mandated the maintenance 
company follow all of its “suggestions.” Thus, the evidence established that Greyhound directly 
controlled the wages earned by the maintenance company’s employees. 

In the years following the Greyhound decision, the Board continued to address joint 
employer issues by focusing primarily on whether two or more entities “share or codetermine” 


15 153 NLRB 1488(1965). 
16 Id. 
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essential employment terms based on the exercise of joint control that directly affects such 
matters in a manner that is not limited or routine. 

1. The Board Never Found Joint-Employer Status Based on the Exercise 
of Indirect Control Alone 

The BFI majority also claimed that in several post-Greyhound cases, the Board found 
joint-employer status based on the exercise of indirect control alone. But again, close review of 
those cases reveals that the Board has no established history of findi ng joint-employer status 
solely on the basis of indirect control. 

In fact, the Board’s post -Greyhound decisions were faithful to common law agency 
principles in that they typically required at least some evidence of direct control over a material 
term or condition of employment. For example, in Sun-Maid Growers, the Board found joint- 
employer status when contract electrical workers were assigned work by and supervised directly 
by Sun-Maid supervisors instead of by a supervisor from their employer-contracting company. 17 
While the Board noted that a putative employer need not "hover over the maintenance 
electricians, directing each turn of their screwdrivers and each connection that they made,” the 
control exercised by Sun-Maid in this case was nonetheless significant and only loosely defined 
as “indirect.” Similarly, in Hamburg Industries, Inc., a company was considered a joint- 
employer because it “constantly check[ed] the performance of the [contract] workers and die 
quality of die work.” 18 It is difficult to construe "constant” supervision as anything other than 
direct control. 


17 239 NLRB 346 (1978). Importantly, the Board held that it would recognize Sun-Maid as a joint- 
employer so long as it “exercised effective control over the working conditions." (emphasis added). 

'* 193 NLRB 67 (1971). 
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In Clayton B. Metcalf, “the Board found significant indicia of control where a putative 
employer [a mine operator], although it ‘did not exercise direct supervisory authority over’ the 
workers [subcontractors] at issue, nonetheless” held “day-to-day responsibility for the overall 
operations” of the worksite and gave the subcontractors assignments in addition to those defined 
in the contract. 19 In other words, the Board did not appear to consider indirect supervisory 
control sufficient and instead looked to other indicia of control to find joint-employer status. 

Other cases that addressed the potential probative value of indirect control also included 
evidence of direct control as well. For example, in Floyd Epperson , the Board considered the 
fact that a putative joint-employer had indirect control over drivers’ wages and direct 
supervisory control over the drivers’ assignments. 20 

In short, it is clear from these decisions the Board never espoused a “traditional” joint- 
employer test that is anything close to the sweeping test adopted in BFI. 

2. The Board Never “Narrowed” The Greyhound Standard 

The BFI majority is also inaccurate in stating that recent, post-1980 decisions by the 
Board “narrowed” the Greyhound standard. A review of those more recent Board decisions, 
which were expressly overruled by BFI, shows that the Board had not “narrowed” the 
Greyhound standard in any meaningful way, but instead simply expressed more clearly 
principles that were already reflected in Greyhound and its progeny. 

The Board’s efforts to clarify its joint-employer standard began with the Reagan Board in 
the early 1980’s. In 1982, the U.S. Court of Appeals for the Third Circuit endorsed the 
Greyhound “codetermine or share” standard for determining if two or more statutory employers 

19 233 NLRB 642 (1976). 

20 220 NLRB 23 (1973), enfd 491 F.2d 1390 (6th Ctr 1974). 
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are joint-employers. 21 The Court noted that some Board decisions had confused the joint- 
employer test with the separate “single employer” doctrine used to determine whether nominally 
separate entities were in fact a single, integrated enterprise such that they were for labor law 
purposes truly one entity. The Court merely clarified that the single employer doctrine was not 
applicable in joint employer cases, where two acbnittedly separate firms contracting for services 
share some level of control over the employees of one of the firms. The Court noted that “the 
joint employer concept recognizes that the business entities involved are in fact separate but that 
they share or co-determine those matters governing the essential terms and conditions of 
employment.” 22 In adopting the Board’s Greyhound standard as the correct standard in joint- 
employer cases, the Court stated: 

We hold therefore that... where two or more employers exert significant control 
over the same employees—where from the evidence it can be shown that they 
share or co-determine those matters governing essential terms and conditions of 
employment- 1 —they constitute ’joint employers’ within the meaning of the 
NLRA. 23 


Shortly after the Third Circuit’s 1984 ruling in Browning-Ferris , the Board issued a pair 

of decisions that clarified its existing standard. In Lareco Transportation and Warehouse, the 

Board restated its joint-employer rule as follows: 

The joint employer concept recognizes that two or more business entities are in 
fact separate but that they share or codetermine those matters governing the 
essential terms and conditions of employment... To establish joint employer 
status there must be a showing that the employer meaningfully affects matters 
relating to the employment relationship such as hiring, firing, discipline, 
supervision and direction. 24 


21 NLRB v. Browning-Ferris Industries of Pennsylvania, Inc., 691 F.2d 1117 (3d. Cir. 1982), enfg. 259 
NLRB 148 (1981). 

22 Id. at 1123. 

23 Id. at 1124 (emphasis supplied). 

24 269 NLRB 324,325 (1984)(emphasis supplied). 
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The Board applied the standard to the facts before it to rule that Lareco was not the joint- 
employer of truck drivers supplied under a leasing contract with another company. The Board 
noted that while Lareco provided some supervision of the drivers, it was “of an extremely routine 
nature,” and that “[a]ll major problems relating to the employment relationship” were handled by 
the drivers’ employer. Although Lareco provided the drivers with vehicles, occasionally 
provided direction regarding driver performance, and established driver qualifications and safety 
regulations, the Board held these factors were inadequate to establish the level of control 
required to find joint-employer status. 

The Board reached a similar decision in TLI, Inc., another case involving the provision of 
leased truck drivers to another company. The Board ruled that the customer was not a joint- 
employer of TLI’s drivers because “die supervision and direction exercised by [the customer] on 
a day-to-day basis is both limited and routine, and considered with [its] lack of hiring, firing, and 
disciplinary authority, does not constitute sufficient control to support a joint-employer 
finding.” 25 

The Board thereafter consistently applied die clarified standard articulated in Lareco and 
TLI for over thirty years. Those decisions established several clear-cut and easy to understand 
principles: 

(1) the “essential element” in the joint-employer analysis is whether a putative 
joint-employer’s control over employment matters is “direct and immediate;” 26 

25 TU, Inc., 271 NLRB 798 (1984). 

26 Airborne Express, 338 NLRB 597, 597 fn. 1 (2002); see also Southern California Gas, 302 NLRB 456 
(1991) (building management company was not the joint-employer of workers supplied by a janitorial company— 
regardless of the fact that the building management company dictated the number of workers to be employed, 
communicated specific work assignments to the workers’ manager, and ultimately determined whether the cleaning 
tasks had been completed properly—because manager exercised no direct control besides communicating the job to 
the contractor and making sure contracted work was completed as requested). 
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(2) control, to be sufficiently indicative of joint-employer status, cannot merely 
be “limited and routine,’’ 27 and 

(3) the Board should not “merely” rely on the existence of contractual 
provisions, but rather must look “to the actual practice of the parties;” in other 
words, retained or reserved but unexercised control is insufficient by itself to 
create joint-employer status. 21 

The BFI majority describes these cases as a narrowing departure from the clearly- 
established Greyhound line of precedent. A close examination reveals, however, that these cases 
do not depart from Greyhound, but rather provide a more complete explanation as to how the 
Board had been applying Greyhound all along and, in doing so, define the kinds of control that 
would qualify as “sufficient” to support a finding of joint-employer status. The Board’s pr q-BFI 
precedent, while not always as well-explained, remained consistent for decades and was faithful 
to Congress’ command that employer status under the Act must be established based on common 
law agency principles. 

3. Prior to BFI, the Board Never Found Joint-Employer Status Based on 
Retained or Reserved Control Over Routine or Minor Matters 

Relying on a number of cases following the Greyhound decision through the early 1980s, 
the BFI majority asserted that the Board had found joint-employer status based solely on retained 
or reserved control over routine or minor matters. But a close review of those cases shows that 
the Board never found retained or reserved control over routine or minor matters to be probative 
of joint-employer status. In Mobil Oil Corp., the Board looked to the parties’ actual practice in 


21 AM Property Holding Corp., 350 NLRB 998 (2007) (noting the Board generally has found supervision to 
be limited and routine where a supervisor’s instructions consist primarily of telling employees what work to 
perform, or where and when to perform the work, but not how to perform the work). 

28 Id. (“[T]he contractual provision giving AM the right to approve [contractor] hires, Standing alone, is 
insufficient to show the existence of a joint-employer relationship”). 
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finding an oil platform operator the joint-employer of workers supplied by a contractor. 29 The 
Board considered the fact that the contractor’s lead men were merely “conduits” between the 
operator and the laborers, and the contractors could not give their laborers any direction without 
“being given the say-so” of the operator. The operator often bypassed the lead men altogether 
and gave direct work instruction to the contract laborers. The operator also: regularly 
interviewed potential laborers and made hiring decisions; determined the classifications of those 
hired; prepared and posted work schedules; authorized overtime; approved promotions and 
vacations; and verified time slips. In view of the operator’s actual exercise of direct control over 
its contract laborers, the Board found joint-employer status. 

In Ref. Chem. Co., the Board found that a company engaged in the manufacture, sale, and 
distribution of petrochemical products was the joint-employer of insulation maintenance service 
technicians supplied by a corporate contractor. 30 Record evidence established the fiianufacturing 
company had a practice of approving prospective maintenance service technicians’ applications, 
determining the number of employees needed, and deciding who (if anyone) would be permitted 
to work overtime. In addition, the manufacturing company maintained “virtually complete 
control” over the maintenance service technicians as reflected in the day-to-day operations. In 
fact, the contractor had no authority to exercise discretion in the manner its employees’ work was 
carried out under the contract. All work was performed on the manufacturing company’s 
premises with its own equipment and machinery, and the maintenance service technicians’ 
supervisor could not undertake any project without receiving a work order and specifications 

29 219 NLRB 511 (1975). Interestingly, the Board claimed it “did not know” whether die operator was the 
joint-employer of a different group of employees because “no evidence was introduced regarding the manner in 
which [this other services contract] was actually implemented.” 

30 169 NLRB 376 (1968). 
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I 

from the manufacturing company’s central maintenance. The Board also found it probative that 
the manufacturing company owned nearly 50% of the contracting company’s stock. As a result 
of these close financial ties and the “complete control” exercised by the manufacturing company, 
the NLRB found joint-employer status. 

In another post -Greyhound case, Harvey Aluminum, Inc., the Board determined that a 
plant owner was the joint-employer of the employees of the plant operator. 31 The plant owner 
retained (and seemingly utilized) control over virtually every element of operation. 32 

C. The Board's Prior Joint-Employer Standard Provided Businesses With 
Predictability and Stability in Their Business Relations and Petitioners' 
Proposed Rule Would Do The Same 

In addition to being consistent with Congressional intent, the Board’s long-standing pre- 
BFI requirement that control must be “direct and immediate” to establish joint-employer status, 
and that retained or reserved but unexercised control alone is not probative of such status, are 
concepts that were easy to comprehend and apply in practice. These benchmarks allowed 
businesses of all sizes to structure and enter into myriad business relationships - contractor- 
subcontractor; lessor-lessee; franchisor-franchisee; employer-staffing agency; and parent- 
subsidiary, to name a few - with confidence that they could operate free from the fear of being 
found a joint-employer, provided they followed the Board’s guidance. 

The “direct and immediate” requirement ensured that a putative employer must actually 
be involved in those matters most critical to the employment relationship, such as hiring, firing, 

31 147 NLRB 1287(1964). 

32 No Board case, prior to Browning-Fenis Industries, found that two or more entities were joint employers 
based exclusively on reserved or retained control over routine or minor matters. In fact, the only instances in which 
reserved or retained control supported a finding of joint employer status have been cases where extensive joint 
control was actually exercised (see the cases described in the text) or where the amount of control was absolute with 
the putative joint employer having near-complete power over the other entity or entities. See, e.g., Jewel Tea Co., 
162 NLRB 508 (1966), Value Village, 161 NLRB 603 (1966) 
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establishing wages, and directly and immediately supervising the workers and their work. In a 
practical sense, employers who do not exercise this level of control over the employees of a 
staffing firm, subcontractor or franchisee are not “meaningfully” affecting the terms and 
conditions of their employment. The Board’s prior precedent recognized this fact and did not 
subject companies to disputes or liability involving employees over which they exercised indirect 
or little control. 

The Petitioners’ suggested proposed rule would reinstitute the Board’s “direct and 
immediate” control test as the benchmark of joint-employer status, and would prevent the Board 
from finding joint-employer status in situations involving retained or reserved control, or the 
exercise of indirect control alone - neither of which, on their own or jointly, square with the 
requirements of the Act. 

At the same time, the Board’s recognition that the exercise of control that is merely 
“limited and routine” does not give rise to joint-employer status allowed businesses to maintain a 
reasonable degree of commercial oversight over issues such as brand integrity, corporate social 
responsibility, reputational protection, contractor efficiency, and overall product and service 
quality without risking liability for doing so. It is not unreasonable for a major franchisor, for 
example, to expect that its franchisees adhere to certain standards that preserve and maintain the 
status of the franchised brand. Preservation of such standards are what enable the franchised 
brand to succeed in the first place. 

Further, it is reasonable and necessary for a business entity to require individuals 
performing work for it, especially on the entity’s property, to observe basic safety standards. 
Likewise, many large companies require that their supply chain partners adhere to certain 
corporate social responsibility principles such as fair and safe treatment of their employees. 
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compliance with labor laws, and the like. Additionally, it is reasonable and necessary for a 
healthcare facility to require individuals performing patient care functions to observe basic 
medical quality and safety. The Board’s pr t-BFI precedent recognized that maintenance of such 
standards alone should not turn a franchisor, or an entity with many third-party suppliers and 
contractors, into a joint-employer. 

The Petitioners’ proposed rule would eliminate the possibility that certain business 
models, such as the franchisor-franchisee relationship, would alone be indicative of joint- 
employer status without some additional evidence that the franchisor is actually exercising direct 
and immediate control over the essential terms and conditions of employment of the franchisee’s 
employees. Virtually all franchises must exercise some level of control over the consistency and 
integrity of the franchised brand so that both parties - franchisor and franchisee - can reap the 
benefits of the brand. Indeed, the franchisor is legally required to maintain control over its brand 
in order to maintain the trademarks it has licensed to franchisees. 33 Prior to SFI, the Board 
avoided finding joint-employer status in most franchisor-franchisee relationships absent evidence 
of direct control. 34 But under BFI, if a franchisor retains and/or exercises control over the 
manner in which the franchisee sets up a store, how it prepares and markets its products, what 
tools or equipment it uses in the performance of the franchised business, and how the 
franchisee’s employees operate the business, the Board may find it has retained or reserved 
sufficient indirect control over the employment terms of the franchisee’s employees to be their 
joint-employer. Thus, franchisors may be exposing themselves to joint-employer liability simply 

” See, e.g., Barcamerica International USA Trust v. Tyfiled Importers, Inc., 289 F.3d 589, 596 (9* Cir. 
2002)(“A trademark owner may grant a license and remain protected provided quality control of the goods and 
services maintained under the trademark by the licensee is maintained”). 

14 See, e.g., Tilden, S.G., Inc., 172 NLRB 752 (1968)(franchisor not a joint-employer, despite franchise 
agreement dictating “many elements of the business relationship,” because franchisor did not exercise “direct 
control” over franchisee’s labor relations). 
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by maintaining controls that are legally required in order to preserve the status of their 
trademarks under federal law. The proposed rule sensibly eliminates this possibility. 

Additionally, numerous businesses maintain corporate social responsibility policies that 
promote a wide range of policy goals, including corporate accountability, environmental 
stewardship and human rights standards. Oftentimes, corporate social responsibility policies 
require business partners to adhere to a higher standard than the law requires (e.g., procuring 
food products from sustainable sources, or paying higher than the minimum wage, or providing a 
minimum number of sick and leave days to its employees). The maintenance of such policies 
alone, which clearly help to further the social good, should not subject such businesses to joint- 
employer liability. The proposed rule would eliminate the possibility that the existence of a 
corporate social responsibility will turn businesses into joint-employers. 

D. Rulemaking Would Provide a More Participatory Process Than 
Adjudication For Addressing the Board’s Joint-Employer Standard 

Although the Board does most of its policymaking through case adjudication, there is 
ample justification for the use of notice-and-comment rulemaking to define joint-employer 
status. For one thing, the rulemaking process will provide the regulated community with a 
broader opportunity to participate. The BFI decision brought substantial attention to the issue of 
joint-employer status and the impact it could have in a variety of settings. Inviting interested 
parties to file amicus briefs on these issues, while useful, does not provide nearly the volume and 
depth of feedback as the Board will receive during a rulemaking, particularly on an issue as 
important to the business community as this one. As noted in NLRB Chairman John Ring’s June 
5, 2018 letter to Senators Warren, Gillibrand and Sanders, notice-and-comment rulemaking will 


n 



allow more businesses in these industries to weigh in and provide the Board with more 
comprehensive feedback on bow its standards impact different business models. 33 

A rulemaking process would also allow the Board fine-tune a rule within existing legal 
frameworks that would also permit the maintenance of publicly beneficial contracting standards. 
Instead of being constrained by the facts and issues presented in a specific case, a rulemaking 
will allow the Board to explain in detail the full scope of the rule and how it is to be followed. 
These are details that are not included in case decisions. 

Additionally, as Chairman Ring's letter makes clear, regulations apply only 
prospectively, while case decisions can be applied retrospectively as well. The clarity of 
prospective-only application makes regulations a highly valuable tool for setting policy, and will 
also eliminate any conflicts of interest questions or suggestions of recusal as any new regulation 
will not benefit parties with currently existing cases. 

In summary, a rulemaking on joint employer status would provide the regulated 
community with more predictability. The Board is often criticized for its frequent policy 
reversals, most of which tend to track the changes in its political composition. Almost all of 
these shifts have played out through case adjudications, which are naturally easier and quicker to 
implement. Agency rules, on the other hand, are the product of a much more exhaustive—and 
democratic—process, and they tend to yield more predictable results. This is precisely what the 
regulated business community enjoyed for decades under the Board’s pie-BFI precedent, as well 
as what it has been calling on Congress to provide through actual legislation. 36 Short of 

55 Letter from National Labor Relations Board Chairman John Ring to Senators Elizabeth Warren, Kirsten 
Gillibrand, Bernard Sanders, June S, 201$, available here: 
https://www.nlrb.gov/sites/default/files/attachrnents/news-story/node~ 

6695/nlrb chairman provides response to senators regarding joint employer inquiry.pdf 

16 See, e.g., H.R. 3441,115* Cong. (2017-18X“Save Local Business Act*’); S. 2015, 1M* Cong. (2015- 
16X“Protecting Local Business Opportunity Act”). 


27 



Congressional action, rulemaking is the Board’s best option for returning a measure of 
predictability to its precedent. 

£. Notwithstanding a Rulemaking on Defining Joint Employer, the Board Can 
and Should Continue to Adjudicate Cases Involving Joint-Employer Issues 

Petitioners also urge the Board to continue to decide pending cases involving joint- 
employer issues while any notice-and-comment rulemaking process is pending. Nothing 
prevents the Board from continuing to adjudicate cases even when those cases involve issues 
similar to those that may be addressed in a pending rulemaking. 

It is a key function of the Board to resolve cases between specific parties as expeditiously 
as possible, in accordance with its traditional procedures. The parties to such cases are entitled 
to expeditious adjudications. Rulemaking is of an entirely different character, wherein the Board 
looks beyond the confines of a particular factual pattern in discrete cases involving particular 
parties, and instead involves the general public in a process that considers input on a much 
broader scale. 

The rule eventually developed in a joint-employer rulemaking may, but need not, 
duplicate or be similar to what has been decided in case adjudications. That depends on the 
result of the public’s input and the Board’s analysis, guided by the requirements of law and 
sound policy choices. 37 


37 During the pendency of prior rulemakings involving representation case acute care hospital units and 
general representation case election processes, the Board continued to apply its existing rules pending the 
development of the new rules. See, e.g., Tekweld Solutions, Inc,, 361 NLRB No. 18, *3 n. 15 (Aug. 15, 2014); St. 
Vincent Hospital and Health Center, 285 NLRB 365, 366 (1987). However, these cases do not demand that the 
Board follow extant joint-employer law pending development of a joint-employer rule. In neither the Board’s 1989 
rulemaking on acute-care bargaining units, nor its more comprehensive rewrite of the representation case rules in 
2014, was anyone suggesting that any of then-extant procedures were unlawful. Here, on the other hand, the Board 
is considering a rulemaking to replace a joint-employer standard precisely because, as demonstrated above, the 
extant standard is a radical departure from prior precedent and strays well beyond the congressional intent expressed 
in Taft-Hardey. The Board’s obligation is to continue to apply the law correctly to the parties before it. If that 
obligation means overturning BFI through appropriate case adjudication during the pendency of any rulemaking on 
this issue, the Board can and should do so. 
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V. CONCLUSION 


The proposed rule described above would return the determination of joint employer 
status to a standard that closely tracks the pr q-BFI rule the Board followed for decades, re¬ 
establish a precedent that is faithful to the original intent of Congress in drafting the Taft-Hartley 
Act, and restore a measure of predictability and fairness to the Board’s joint-employer precedent. 
Petitioners respectfully urge the Board to adopt the proposed rule and relieve the substantial 
regulatory burden created by BFI. 


Respectfully submitted this 13th day of June, 2018. 
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TO THE HONORABLE MEMBERS OF THE NATIONAL LABOR RELATIONS BOARD: 


The Petitioner named below respectfully submits this rulemaking petition for the 
National Labor Relations Board’s (“NLRB” or “Board”) consideration. 

I. PETITIONER AND ITS LEGAL AUTHORITY 

A. Interest of the Petitioner 

The Restaurant Law Center (hereinafter “Law Center” or “Petitioner”) is an independent 
public policy organization affiliated with the National Restaurant Association (hereinafter 
“Association"), the largest foodservice trade association in the world. Nationally, the industry is 
comprised of over one million restaurants and other foodservice outlets employing almost IS 
million people—approximately ten percent of the U.S. workforce. Restaurants and other 
foodservice providers are the nation’s second largest private-sector employers. Despite its size, 
small businesses dominate the industry; even larger chains are often collections of smaller 
franchised businesses. 

The Law Center seeks to provide regulatory agencies and the courts with the industry’s 
perspective on legal issues significantly impacting the industry. As the nation’s second largest 
private-sector employer, our industry has a profound interest in national labor policy in general 
and interpretation of the National Labor Relations Act in particular. 

Consequently, the Law Center has a significant interest in the development and 
application of the Board’s joint employer doctrine. When the Board solicited public input on this 
issue in 2014, our affiliate, the National Restaurant Association, filed an amicus brief that 
strongly urged the Board to retain the then-existing “direct and immediate” joint employer 
standard. The Board subsequently issued Browning-Ferris Industries, 362 NLRB No. 186 
(August 27,2015)(“Bf7”) which was appealed to the U.S. Court of Appeals for the District of 
Columbia Circuit, whereupon the Association filed a similar amicus brief in support of the 
traditional joint employer standard. Additionally, the Association is a strong supporter of the 
Save Local Business Act (H.R. 3441), which would codify the “direct and immediate” standard 
in the National Labor Relations Act (“NLRA”). Both the Law Center and the Association 
regularly educate industry members on how the NLRB’s joint employer doctrine could impact 
restaurants. 1 

The Law Center and the Association are members of the Coalition for a Democratic 
Workplace (CDW) and, therefore, endorse and incorporate by reference the joint petition 
submitted by the CDW, the Law Center, the Association, and others on June 13,2018. The Law 
Center files this separate Rulemaking Petition to emphasize the interests of the restaurant and 
food service industries with regard to the joint employer doctrine. 


[ See, e.g., “NLRB to rule on joint employer status by summer, June 6, 2018, available at: 
http://www.nrn.coin/workforce/nlrb-rule-ioint-emnlover-status-summer; see also, “How a new ‘joint-employer’ 
standard could hurt franchising,” August 19, 2015, available at: https://www.restaurant.org/News- 
Research/News/How-a-new-ioini-emplover-standard-could-hurt-franc 
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B. Petitioner’s Legal Authority 

The Petitioner is an “interested person” within the meaning of Section 2(1) of the NLRA, 
Section 102.124 of the National Labor Relations Board Rules and Regulations, Part 102 (“NLRB 
Rules”), as well as Sections 551(2) and 553(e) of the Administrative Procedure Act. This petition 
is submitted pursuant to those rules and, in particular, pursuant to Sections 124 and 125 of the 
NLRB Rules, which provide: 

Sec. 102.124 Petitions for issuance, amendment, or repeal of rules. Any 
interested person may petition the Board, in writing, for the issuance, 
amendment or repeal of a rule or regulation. An original and seven copies of 
such petition shall be filed with the Board in Washington, D.C., and shall state 
the rule or regulation proposed to be issued, amended, or repealed, together 
with a statement of grounds in support of such petition. 

Sec. 102.125 Action on petition. Upon the filing of such petition, the Board 
will consider the same and may either grant or deny the petition in whole or in 
part, conduct an appropriate hearing thereon, or make other disposition of the 
petition. Should the petition be denied in whole or in part, prompt notice will 
be given of the denial, accompanied by a simple statement of the grounds 
unless the denial is self-explanatory. 

Although it is within the Board’s discretion to make policy through adjudication or 
rulemaking, for the reasons set forth in greater detail below, Petitioner submits that rulemaking is 
a particularly appropriate and effective means in which to instill the Board’s joint employer 
doctrine with clarity and predictability. 

II. INTRODUCTION 

Simply put, the rule proposed below would specifically and definitively resolve the 
current uncertainty surrounding the Board’s joint employer standard. Of course, this uncertainty 
derives from the Board’s controversial 3-2 ruling in BFI on August 27,2015. Whether or not one 
agrees with the holding in BFI, and regardless of whether it is good policy or not, there is no 
doubt that the decision has led to significant controversy and confusion in the regulated 
community. 2 Fortunately, this uncertainty can be resolved by the promulgation of the regulation 
proposed herein. 

For more than 30 years, the Board provided stability by giving all of its stakeholders the 
ability to know, with reasonable certainty, who employed any particular group of workers. The 
Board’s long-standing joint employer standard deemed two separate entities to be joint 


3 See, e.g. “NLRB’s Joint Employer Attack,” The Wall Street Journal (August 28,2015)(describing how the 
“National Labor Relations Board's Democratic majority handed down a new joint-employer standard that radically 
rewrites U.S. labor law and upends thousands of business relationships. ’) available at, 
https://www.wsi.com/articles/nlrbs-ioint-emplovcr-attack-1440805826.: s ee also, Stacy Cowley, “Labor Board 
Ruling on Joint Employer Standard Leaves Some Companies Scratching Their Heads,” THE NEW YORK Times, 
(August 28,2015), available at https://www.nvtimes.com/2015/08/29/business/smallbusiness/lahor-board-ruling-on- 
ioint-emplovcrs-leaves-some-companies-scratching-their-heads.hlml 


3 



employers of a unit of workers if they shared, or co'determined, “the essential terms and 
conditions of employment” of those workers in a manner that “meaningfully affects matters 
relating to the employment relationship such as hiring, firing, discipline, supervision, and 
direction.” TLI, Inc., 271 NLRB 798 (1984). Moreover, the Board provided further clarity to that 
standard by requiring that the putative joint employer’s control over the employment matters be 
direct and immediate. Id. (citing Laerco Transp., 269 NLRB 324 (1984)). 

In the BFI decision, however, the Board reversed 30 years of established labor law to 
adopt a new but amorphous standard for determining when two legally separate companies 
jointly employ a group of employees. In particular, the Board adopted a two-part test. The first 
part of that test is, itself, a multi-factor test that the Board asserts determines whether a “common 
law employment relationship” exists between a particular group of workers and the putative joint 
employer. If so, then the Board looks at whether “the putative joint employer possesses sufficient 
control over those employees’ essential terms and conditions of employment to permit 
meaningful collective bargaining.” Id. at 2. 

The Board’s decision in BFI fails to provide any guidance as to how the two-part test is 
to be applied. It provides no help to employees, employers, unions, or the Board’s own regional 
directors in enabling them to determine, with any reasonable certainty, which entity is, will or 
should be deemed to be a joint employer. Rather, BFI holds that an entity’s indirect control over 
another’s workers is sufficient in itself to render that entity a joint employer of the employees. 
BFI also dictates that the theoretical ability one entity has to control another’s workers, even if 
not exercised, is also sufficient to establish a joint employer relationship. Indirect control and the 
unexercised theoretical potential to control another company’s workers are inherent aspects of 
almost every business relationship where one entity provides goods or services to another. 
Moreover, the right to control the workers of another company is always inherently reserved by 
operation of law to any business that owns or leaser property on which another company’s 
workers perform their jobs. BFI gives employers, employees and unions no basis for determining 
how much indirect control or reserved but unexercised right to control will be deemed sufficient 
by the NLRB to find that two entities are joint employers. 

The Board is no doubt well aware of this confusion, and in the Unified Agenda of 
Regulatory and Deregulatory Actions (“Regulatory Agenda”) published by the Office of 
Information and Regulatory Affairs on May 9, 2018, the NLRB noted that it “is considering 
engaging in rulemaking to establish the standard for determining joint-employer status under the 
National Labor Relations Act.” In a statement accompanying the release of the Regulatory 
Agenda, NLRB Chairman John Ring stated, “The current uncertainty over the standard to be 
applied in determining joint-employer status under the Act undermines employers’ willingness to 
create jobs and expand business opportunities.” 3 In a subsequent June 5,2018 letter to Sen. 
Elizabeth Warren (D-MA), Sen. Bernard Sanders (I-VT), and Sen. Kirsten Gillibrand (D-NY), 
Chairman Ring stated that the Board is no longer just considering rulemaking but that “[a] 


3 See “NLRB Considering Rulemaking to Address Joint-Employer Standard,” May 9,2018, available at 
hUps://www.nlrb.gov/news-outreach/news-storv/nlrbconsidering-rulemaking-address-ioinl-emDlover-standard 
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majority of the Board is committed to engage in rulemaking” and that a Notice of Proposed 
Rulemaking (NPRM) would issue “as soon as possible, but certainly by this summer.” 4 

The Law Center supports the Board’s effort to engage in rulemaking to clarify the joint 
employer doctrine. Unless the Board acts through joint employer rulemaking, it will take years of 
litigation and untold cost to determine the proper application of the BFI standard to the diverse 
business arrangements that exist today in the restaurant and food service industries. The Board 
has a unique opportunity to immediately exercise its expertise in the labor-management arena 
and speak definitively on this vital issue by engaging in the rulemaking petitioned for herein. 

Accordingly, the Law Center strongly encourages the Board to promulgate a rule that 
clearly requires a finding of “direct and immediate” control in order to establish joint employer 
status. If adopted, the proposed rule set forth below will not only return the Board to the only 
joint employer interpretation that is permissible under the Act, but will do so in a transparent, 
democratic manner that will result in clarity and predictability for all stakeholders. 

III. PROPOSED RULE 

The Law Center respectfully petitions the Board to promulgate and issue the following 
rule, pursuant to the Board’s authority granted by Sections 6 and 9 of the Act: 

“The Board may consider a person to be an employer in relation to an employee 
within the meaning of Section 2(2) of the National Labor Relations Act only if 
such person actually exercises direct and immediate control over the essential 
terms and conditions of the employment of such employee, and if the exercise of 
such control is more than limited and routine in nature. 

“Essential terms and conditions of employment” shall mean the hiring, promotion, 
discipline and discharge of employees; determination of individual employee 
rates of pay and benefits; engaging in the day-to-day supervision of employees, 
and assigning to employees their individual work schedules, positions and tasks. 

Essential terms and conditions of employment shall not include any of the 
following: actions, policies or programs intended (1) by any franchisor to 
maintain or enforce the brand protection standards required of persons who enter 
into franchising arrangements with such franchisor; (2) by any entity to 
implement or administer any social responsibility code or policy, including safety 
policies, with respect to suppliers, vendors or other entities with whom it has a 
business relationship; (3) by any entity to require compliance by its suppliers, 
vendors or other entity with whom it has a business relationship with any federal, 
state or local law, regulation or other legal requirement; (4) by any entity to 
establish time parameters when the activity or work in question is to be 
performed; (5) by any entity to establish quality or outcome standards for any 


* See “NLRB Chairman Provides Response to Senators Regarding Joint-Employer Inquiry.” June 5,2018, available 
at httns://www.nlrh.gov/news-outreach/news-storv/nlrb-chainnan-provides-response-senators-rcearding-ioint- 
cmptover-inouirv 
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activity or work performed for such entity; (6) by any entity to require an 
individual to wear any type of uniform or any other type of identification that 
mentions in any manner the entity for which the activity or work is being 
performed; (7) by any entity to maintain or enforce product, brand, or reputational 
protection standards for its products, goods or services; and (8) to implement third 
party delivery and courier services, or technology-based shared staffing 
applications (including, but not limited to, insurance, training, financing and 
leasing services). 

In no event shall retained or reserved but unexercised control over essential terms 
and conditions of employment, or the exercise of indirect control over essential 
terms and conditions of employment, constitute or be evidence of joint employer 
status under the Act.” 5 

IV. STATEMENT IN SUPPORT OF RULEMAKING 

A. For Thirty Years Before BFI, The Board Applied A Clear And Appropriate 
Standard For Determining Joint Employer Status. 

For more than three decades before BFI, the Board provided stability in labor relations 
for all parties by applying a clear and appropriate standard for determining when two separate 
entities were joint employers under the Act. That standard required that each entity exert direct 
and significant control over the same employees such that they “share or codetermine those 
matters governing the essential terms and conditions of employment...” TLI, Inc., 271 NLRB 
798,798 (1984). The Board applied that test by evaluating whether the putative joint employer 
“meaningfully affects matters relating to the employment relationship such as hiring, firing, 
discipline, supervision and direction” and whether that entity’s control over such matters is direct 
and immediate. Id., (citing Laerco Transp., 269 NLRB 324 (1984)). 

By tying joint employer status to direct and immediate control over the fundamental 
aspects of the employment relationship — hiring, firing, discipline, supervision and direction — 
the Board’s prc-BFI standard ensures that the joint employer is actually involved in matters 
material to the scope of the Act, and is not merely engaged in a market relationship that may 
have an indirect impact upon employees. Additionally, by requiring that the control be direct and 
immediate, the standard assigns joint employer status only to those entities with the actual 
authority to impact the employment relationship, the singular focus and subject matter of the Act. 

The standard articulated by the Board in Laerco and TLI is clear, rational and withstood 
the test of time for 30 years. Indeed, the Board’s direct control standard was “settled law” since 
1984, until August 27,2015. See Airborne Express, 338 NLRB 597, n.l (2002). Over that span 
of years, the Board developed a coherent body of law from Laerco and TLI that elucidates the 
facts, circumstances and scenarios under which an entity becomes a joint employer. 6 Reviewing 


3 The language in this proposed rule is identical to the proposed language submitted by Petitioner jointly with the 
Association, CDW, and others. 

6 See, e.g.. Aldworth Co. 338 N.L.R.B. 137, 139-40 (2002) (affirming ALJ’s finding of joint employer relationship 
because “[biased upon a thorough review of the record, the judge determined that Respondents Aldworth and 
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courts likewise have adhered to the Board’s bright-line test for decades. 7 The stability and 
predictability provided by the Board’s pr e-BFI standard has allowed thousands of businesses, 
including restaurants, to structure their business relationships in a sensible and optimal fashion 
by entering into franchise agreements, for example, or by subcontracting discrete tasks to other 
companies with specialized expertise to provide services that would otherwise be far more 
difficult or costly. At the same time, that joint employer standard denied no employee the right to 
union representation granted by the Act, nor prevented any union from bargaining with the 
employer directly involved in setting the terms and conditions of employment in a workplace. 


Dunkin’ Donuts together share control over the hiring, firing, wages, benefits, discipline, supervision, direction and 
oversight of the truck drivers and warehouse employees and thereby meet the standard for joint employer status”); 
Mar-Jam Supply Co. t 337 N.L.R.B. 337, 342 (2001) (affirming finding of joint employment after analyzing all terms 
and conditions of employment and finding that putative employer directly hired and fired employees, solely 
supervised and directed the employees with regard to work assignments, time, attendance and leave, and disciplined 
the employees); C. T Taylor Co 342 N.L.R.B. 997,998 (2004) (affirming finding of no joint employment where 
none of essential terms and conditions of employment were controlled by putative employer); Mingo Logan Coat 
Co. t 336 N.L.R-B. 83, 95 (2001) (stating that the putative joint employer meaningfully affected all five essential 
terms and conditions of employment); Villa Maria Nursing and Rehab. Center ; Inc,, 335 N.L.R.B. 1345, 1350 
(2001) (affirming finding of no joint employer relationship where “Villa Maria does not have any authority to hire, 
fire, suspend or otherwise discipline, transfer, promote or reward, or lay off or recall from layoff ServiceMaster’s 
employees. Villa Maria does not evaluate them or address their grievances.”); Windemuller Elec*, Inc M 306 N.L.R.B. 
664, 666 (1992) (affirming ALT'S finding of joint employment based on facts that putative joint employer shared or 
co-determined hiring, firing, discipline, supervision and direction); Quantum Resources Corp ., 305 N.L.R.B, 759, 

761 (1991) (affirming joint employer finding and specifically adding to Regional Director’s decision that FP&L’s 
control over hiring, discipline, discharge and direction “[tjogether with the close supervisory relationship between 
FP&L and [contract] employees illustrate^] FP&L’s joint employer status”); D&S Leasing, Inc „ 299 N.L.R.B. 
658, 659 (1990) (finding joint employmeni based on facts that putative joint employer shared or co-determined the 
hiring, firing, discipline, supervision and direction of contract employees); G. Heileman Brewing Co., 290 N.L.R.B. 
991, 1000 (1988) (affirming joint employer finding based on fact that G. Heileman shared or co-xletermined all five 
essentia] terms and conditions of its contract employees’ employment, and in addition negotiated directly with the 
union); Island Creek Coal , 279 NLRB 858, 864 (1986) (no joint employer status because there was “absolutely no 
evidence in this record to indicate that the normal functions of an employer, the hiring, firing, the processing of 
grievances, the negotiations of contracts, the administration of contracts, the granting of vacations or leaves of 
absences, were in any way ever performed by [the putative joint employer]) ” 

7 See , e,g. t SEIV Local 32BI v. NLRB , 647 F.3d 435, 443 (2d Cir. 2011) (finding that supervision which is “limited 
and routine” in nature does not support a joint employer finding, and that supervision is generally considered 
"limited and routine” where a "supervisor’s instructions consist primarily of telling employees what work to 
perform, or where and when to perform the work, but not how to perform the work.”) (citation omitted); AT&T v. 
NLRB , 67 F.3d 446,451 (2d Cir. 1995) (finding no joint employment where only one indicium of control 
(participating in the collective bargaining process) existed and there was no direct and immediate control over hiring 
and firing, discipline, supervision or records of hours, payroll, or insurance); Holyoke Visiting Nurses Ass'n v. 

NLRB , 11 F.3d 302, 307 (1st Cir. 1993) (finding joint employer status where the putative joint employer had 
"unfettered” power to refuse to hire certain employees, monitored the performance of referred employees, assumed 
day-to-day supervisory control over such employees, gave such employees their daily assignments, reports, supplies, 
and directions, and held itself out as the party whom employees could contact if they encountered a problem during 
the work day); Carrier Corp . v. NLRB, 768 F.2d 778, 781 (6th Cir. 1985) (finding joint employer status where the 
putative joint employer "exercised substantial day-to-day control over the drivers' working conditions,” was 
consulted "over wages and fringe benefits for the drivers,” and "had the authority to reject any driver that did not 
meet its standards’* and to direct the actual employer to "remove any driver whose conduct was not in [the putative 
joint employer’s] best interests.”) 
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B. The BFI Standard For Determining Joint Employer Status Is Amorphous And 

Contrary To The Language, Legislative Intent And Fundamental Policies Of The 
Act . 

As the Supreme Court has opined, “[a] fundamental principle in our legal system is that 
laws which regulate persons or entities must give fair notice of conduct that is forbidden or 
required.” FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317-18 (2012) (holding due 
process required fair notice even when regulations imposed no criminal penalty or monetary 
liability). Inherent in the notion of due process is the requirement that the obligation be clear 
enough that citizens can reasonably ascertain to whom it applies. 

The “standard” the Board adopted in BFI, however, merely provides for the NLRB to 
make post-hoc conclusions drawn after results-oriented inquiries. It fails to explain how the 
common law test — which was never developed to resolve disputes about which entity was an 
individual's employer — is to be applied to any of the numerous business arrangements that 
pervade our economy, much less, how any particular factor is to be weighed. Absent such 
guidance, that standard fails to provide the notice required by due process. 

1. The BFI Standard Violates The Clear Provisions And Dictates Of The 
Act. 

Although the Supreme Court has never defined the term “employer” under the Act, it has 
made it abundantly clear that an employment relationship is defined by direct supervision of the 
putative employee. Allied Chemical & Alkali Workers of Am., Local Union No. I v. Pittsburgh 
Plate Glass Co., 404 U.S. 157, 167-68 (1971). And in Allied Chemical, the Court rejected the 
Board’s attempt to expand the definition of the term “employee” beyond its ordinary meaning, 
observing that 

“It must be presumed that when Congress passed the Labor Act, it intended words 
it used to have the meanings that they had when Congress passed the act, not new 
meanings that, 9 years later, the Labor Board might think up. .. “ Employees" 
work for wages or salaries under direct supervision.. . It is inconceivable that 
Congress, when it passed the act, authorized the Board to give to every word in 
the act whatever meaning it wished. On the contrary. Congress intended then, and 
it intends now, that the Board give to words not far-fetched meanings, but 
ordinary meanings.” 

Id. at 167-68 (quoting H.R. Rep. No. 245, at 18, 80th Cong., 1st Sess. (1947) (emphasis in 
original)). Just as the Board cannot define the term “employee” in a manner inconsistent with its 
ordinary meaning, it cannot adopt a “far-fetched” definition of “employer” that dramatically 
expands it by eliminating the fundamental touchstone of an employer-employee relationship; 
namely, direct control of the employee. 8 Cf. NLRB v. Lundy Packing Co., 68 F.3d 1577 (6th Cir. 


* Similarly. Congress limited the Board's ability to certify a unit of employees employed by more than one company 
in requiring that all employees in a unit be employed by a single employer. Oakwood Care Ctr., 343 NLRB 659 
(2004). Obviously, had Congress intended to allow for the certification of a unit of workers with different 
employers, it would have done so by simply adding the two words, “or employers.” to Section 9(b). As noted above, 
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1995) (“The deference owed the Board . will not extend, however, to the point where the 
boundaries of the Act are plainly breached.”)- If Congress meant “employee” to be defined by 
the fact that the individual is directly controlled by the employer, it is axiomatic that Congress 
meant “employer” to be the person who directly controls the employee. Moreover, the Act 
clearly limits the certification of any bargaining unit to employees of a single employer. 

Although the Board has developed the fiction of a single joint employer, to be consistent with 
the dictates of the Act, its approach in BFI is utterly inconsistent with the clear language of the 
Act and its policies and purposes. 

2. The BFI Joint-Employer Test, In Practice, Undermines The Act's 

Purpose Of Encouraging Effective Bargaining. 

When Congress adopted the Act, it made clear its primary purpose was to “encourag[e] 
the practice and procedure of collective bargaining.” 29 U.S.C. § 151. The purpose of the Act 
today is not merely to encourage collective bargaining for its own sake but, rather, to encourage 
collective bargaining that can meaningfully address the workplace concerns of a group of an 
employer’s employees that shares a community of interest. 

The Board failed, in BFI, to recognize the obstacles created by forcing two different 
businesses to bargain over the terms of employment for a group of employees only one of them 
directly controls. Proposed contract terms that might be crucial to one of the joint employers, and 
for which it might be willing to make significant concessions, might be irrelevant to, or contrary 
to the interests of, the other. Viewed in practical terms, the Board’s BFI standard is plainly 
intended, and will inevitably result in changes in the way businesses negotiate with one another 
and structure their own business relationship, far more than it will facilitate how an employer 
and its employees negotiate and order their employment relationship. Congress has made the 
latter the focus of the Act and its regulation the proper function of the Board. Congress, however, 
in no way has authorized the Board to unnecessarily interfere, impair, or invalidate business to 
business relationships. Yet, under the BFI standard, a general contractor easily could be deemed 
the joint employer of its subcontractor’s employees and, if the subcontractor’s employees are 
unionized, the general contractor—and now joint employer—could be limited in terminating its 
relationship with the subcontractor, and have an obligation to bargain with the union before 
doing so. 

C. A “Direct and Immediate” Joint Employer Standard Would Benefit Restaurant 
Industry Stakeholders. 

The BFI joint employer standard upends the traditional relationship between franchisor 
restaurants and their franchisee owner-operators. Prior to BFI, the franchising model functioned 
as an arms-length business relationship that benefited both franchisors and franchisees. The 


the Board has overcome this limitation by utilizing the fictional “joint employer” entity. That fiction, as it has been 
applied historically, may be consistent with Congressional intent But the fiction that two wholly separate companies 
constitute a "joint employer" entity cannot be legitimately extended as far as the Board directs in BFI such that it 
includes as a joint employer any entity that has the right to control some terms and conditions of another's 
employees without ever having exercised that right. Such a definition is inconsistent with any reasonable 
interpretation of what Congress meant by using the singular term, “the employer, in the Act. 
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franchisor restaurant would set standards to maintain brand uniformity, such as what food is 
served and how it is prepared. 9 On the other hand, the day to day operation - who to hire/fire, 
business hours, setting wages and schedules - would be entirely within the control of the 
franchisee. 10 The Board’s traditional “direct and immediate” joint employer standard allowed 
this business model to thrive, and has therefore “helped this economy create millions of 
restaurant jobs through the franchisor/franchisee model.” 11 

Unfortunately, the franchise model in the restaurant industry has become much more 
uncertain under the BFI joint employer standard, as businesses agonize over how much reserved 
or potential control could trigger a finding of joint employer status. This uncertainty and 
increased liability has led to a dramatic rise in operational costs at certain franchise restaurants. 

For example, prior to BFI, it was common for franchisors to deliver free employment- 
related assistance to franchisees - such as providing training, recruitment materials, employee 
handbooks, or educational materials on new pertinent regulations. Now, because some 
franchisors are concerned that providing these materials could trigger joint employer liability, 
some franchisees are forced to pay out of pocket for these services. 12 This is money that cannot 
be spent reinvesting in the franchisee’s restaurant, hiring new workers, or granting wage 
increases. In this way, the BFI joint employer standard harms restaurant owners and employees 
alike. 


The Law Center’s proposed “direct and immediate” joint employer rule strikes the right 
balance by allowing the franchisor restaurant the ability to monitor and oversee the performance 
of its franchisees, while ensuring that the franchisor is not held liable for workplaces over which 
they have little or no control. The Law Center’s proposed rule will provide certainty and 
predictability for restaurant owners, and provide them with the confidence to reinvest capital 
back in their businesses and their employees. 

D. A “Direct and Immediate” Joint Employer Standard Would Also Encourage 
Public-Private Initiatives to Train Tomorrow’s Workforce. 

The Association’s Educational Foundation has been a partner of the U.S. Department of 
Labor for years and recently agreed to expand apprenticeships throughout the country in an effort 


9 See Andrew F. Puzder. Testimony on What Should Workers and Employers Expect Next From the National Labor 
Relations Board?, before the U.S. House Subcommittee on Health, Employment, Labor, and Pensions. (June 24, 
2014){ “As the franchisor, we set the performance standard in terms of product quality, appearance of the restaurant, 
and guest experience.”). Available at https://edworkforce.house.gov/uoloadedfiles/puzder testimony revised.pdf 

10 See Jerry Reese. Testimony on Redefining Joint Employer Standards: Barriers to Job Creation and 
Entrepreneurship, before the U.S. House Committee on Education and the Workforce. (July 12, 2017)(“At Dat Dog, 
we provide our franchisees a certain level of independence with which they can operate their business, allowing 
them to offer flexible concepts for their restaurants, like indoor/outdoor dining, areas for live music, beer gardens or 
art markets.”). Available at: httDs://edworkforce.house.gov/UploadedFiles/Reese - Testimonv.pdf 

11 See letter from Angelo I. Amador, Vice President, National Restaurant Association, to David P. Roe, Chairman, 
Health. Employment, Labor, and Pensions Subcommittee, Committee on Education and the Workforce, U.S. House 
of Representatives (June 24, 2014), available at 

http://www.restaurant.org/Downloads/PDFs/advocacv/20140624Statement on NLRB Joint-Employer 

12 See Tamra Kennedy. Testimony on H.R. 3441, the Save Local Business Act, before the Subcommittees on 
Workforce Protections and Health, Employment, Labor and Pensions. (September 13,2017). 
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to fill the “skills gap.” Specifically, the Educational Foundation has a $l.8M contract with the 
U.S. Department of Labor to create the first ever apprenticeship program for the hospitality 
industry. 

Furthermore, on June 15,2017, the President issued an Executive Order on “Expanding 
Apprenticeships in America” that called on the Secretary of Labor to create a Task Force on 
Apprenticeship Expansion to “identify strategies and proposals to promote apprenticeships, 
especially in sectors where apprenticeship programs are insufficient.” 13 Dawn Sweeney, 

President and CEO of the Association is one of the Task Force members chosen because she 
“understands that expanding apprenticeships is essential not only to our economy, but to put 
more Americans on the path to good, safe, family-sustaining careers.” 14 

This is all part of the industry’s ongoing effort to help fill the “skills gap" and develop the 
next generation of restaurant and hospitality employees into successful managers and executives. 
Under the current BFI joint employment standard, there is a looming threat, unfortunately, to 
franchise businesses and the apprenticeship opportunities they offer that may force franchisors to 
reconsider allowing franchisees to participate in apprenticeship programs. Indirect control could 
mean as little as a franchisor allowing franchisees to participate in industry-recognized 
apprenticeship opportunities. Shrinking, instead of expanding, apprenticeships, would have a 
negative impact on current and future employees, who will now have one less tool to help them 
with upward mobility. 

The Law Center’s proposed “direct and immediate” joint employer rule creates the clarity 
needed to allow franchisors the ability to give franchisees the freedom to participate in industry- 
recognized apprenticeships without fear of creating an additional level of liability for workplaces 
over which they have little or no control. The Law Center’s proposed rule supports the Task 
Force’s goal of “expanding apprenticeships broadly over the next five years” 15 by encouraging 
wide participation in industry-recognized programs. 

E. Rulemaking Provides Transparency, Legal Clarity, and Stability for All 
Stakeholders. 

While the Law Center encourages the Board to continue to adjudicate joint employer 
cases, the rulemaking process is particularly appropriate for addressing this matter. One common 
criticism of the Board is the policy oscillation that accompanies the often-shifting political 
control of the agency. 16 Indeed, effectuating policy through adjudication allows “new” Boards to 
rather easily reverse decisions made by “old” Boards. This practice creates uncertainty for 


13 More information on the Task Force and the Executive Order can be found at 
htlps://www.dol.gov/apnrenticeshiD/task-force.htni (Viewed on June 14,2018). 

M Id 

15 Id. 

16 R. Alexander Acosta. Rebuilding the Board: An Argument for Structural Change. Over Policy Prescriptions, at 
the NLRB, 5 FIU L. Rev. 347 (20l0)(“A common criticism is that the caselaw oscillation, a.k.a. flip-flops, plagues 
Board law. As a matter of policy, these flip-flops reduce public and judicial confidence in the Board. In practice, this 
oscillation also reduces both management and labor's reliance on Board law because neither side is sure what the 
future will hold."). Available at: htlp://ccollcctions.law.fiu.edu/lawreview/vol5/iss2/7 
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stakeholders and can make it particularly difficult for businesses and labor unions to set long 
term planning goals. 17 

A regulation, on the other hand, can be long-lasting and provide stakeholders with 
reasonable certainty that the law won’t change at the spur of the moment. Similarly, the robust 
public notice and comment process provides reviewing courts with guidance on the meaning and 
intention of the rule, which ultimately will provide more clarity and uniformity for employees, 
unions and employers. 

Indeed, the alternative to rulemaking - adjudication - can result in “gotcha” 
policymaking in which the Board determines that a party’s conduct violates the Act, even though 
such conduct was lawful at the time it occurred. Conversely, rulemaking has the advantage of 
applying prospectively, so stakeholders can understand ahead of time what conduct may or may 
not violate the Act. Rulemaking also has the advantage of affording the issuing agency time to 
prepare and educate the public through, among other things, webinars, FAQ, and compliance 
toolkits. For restaurants making long-term planning decisions, the predictability of a regulation 
will be highly beneficial. 

Another benefit to engaging in joint employer rulemaking is that any final rule will enjoy 
the benefit of a robust and transparent comment process. While the Board solicited amicus briefs 
from the public prior to issuance of BFl, notice and comment rulemaking has the ability to solicit 
even greater feedback. As Chairman Ring noted, “notice-and-comment rulemaking offers the 
best vehicle to fully consider all views on what the standard ought to be.’’ 18 

Finally, even when the Board establishes a new policy through adjudication, these 
decisions can be lengthy and complex, and often contain intricate fact patterns and sophisticated 
legal analyses. Stakeholders are then left to wonder how to apply the holding of the case to the 
real world. This problem is inherent in the BFl case itself, which - as noted above - provides no 
guidance as what type or how much control could trigger joint employer liability. 19 This very 
uncertainty of how the BFl criteria could be applied raises serious concerns in the restaurant and 
food service business community about how future workplace contractual relationships between 
two or more employers should be structured. A joint employer regulation, on the other hand, can 
set forth clear parameters, distilled from comments submitted by the public, which can be easily 
understood and applied by all stakeholders. 

V. CONCLUSION 

The rationale that led the Board, three decades ago, to adopt a direct control standard 
remains fully applicable today. No new facts or industrial developments justify abandoning that 
test, and the language, legislative history and purpose of the Act militate against the purported 


17 As just one example, restaurant teases are often run for five to tO years, or even longer. When the law has the 
potential to change maybe even multiple times - during the life of such a lease, it raises serious concerns for the 
contracting parties and can result in added legal costs if the lease requires subsequent changes. 

18 See “NLRB Considering Rulemaking to Address Joint-Employer Standard,” May 9,2018, available at 
https://www.nlrb.gov/ne ws-outreach/news-storv/nlrb-considcring-rulemaking-address-ioint-cmplover-standard 

19 Slip op. at 25 (“However, the majority fails to provide any guidance as to what control, under what circumstances, 
would be insufficient to establish joint-employer status.") 
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“standard 1 ’ the Board adopted in BFI, which has created massive uncertainty throughout the 
restaurant and food service industries. The Board’s adoption of the BFI standard is particularly 
troubling given that it creates a host of practical and legal issues without recognizing them, much 
less addressing them or providing guidance as to how the amorphous standard might apply. Joint 
employer rulemaking can restore the standard for determining when a particular group of 
workers is, for purposes of the Act, jointly employed by more than one company. The Board 
should act quickly through the rulemaking process to restore the labor stability that existed prior 
to the BFI decision. 


Respectfully submitted this 18 th day of June, 2018. 
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APPENDIX 4 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Re: The Standard for Determining Joint-Employer Status RIN 3142-AA13 

UNIONS* MOTION TO SUSPEND RULEMAKING PROCEEDING 

The American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), 
the American Federation of Teachers (AFT), the Communications Workers of America, AFL- 
CIO (CWA), the International Brotherhood of Teamsters (IBT), the International Union of 
Operating Engineers, AFL-CIO (IUOE), the Service Employees International Union (SEIU), the 
United Automobile, Aerospace and Agricultural Implement Workers of America (UAW), the 
United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry, 
AFL-CIO (UA), and the United Steelworkers of America (USW) (hereinafter “the Unions”) 
hereby move the Board: 

1. To suspend the rulemaking proceedings initiated by the Notice of Proposed Rule 
Making (NPRM) concerning “The Standard for Determining Joint-Employer Status.” 
83 Fed. Reg. 46681 (Sept. 14,2018), pending the decision in Browning-Ferris 
Industries of California, Inc. v. NLRB , No. 16-1063,16-1064 (D.C. Cir. Dec. 28, 
2018), becoming final, i.e., pending the running of the time for a motion for 
reconsideration or reconsideration en banc or a petition for a writ of certiorari or, in 
the alternative, until such a motion or petition is finally disposed of. 

2. When the Browning-Ferris decision becomes final, to withdraw the NPRM or, in the 
alternative, to extend the comment period for a period of 60 days from the date on 
which the decision becomes final in order to permit all interested parties to address 
the decision in their comments. 
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In support of this motion, the Unions state: 

Each of the unions had intended to file comments on the proposed rule. 

The D.C. Circuit’s decision in Browning-Ferris removes the foundation of the proposed 
rule. The NPRM suggests that the Board wrongly decided Browning-Ferris , 362 NLRB No. 186 
(2015), and that the decision should be overturned in a final rule. 83 Fed. Reg. at 46,686-87. 

But the D.C. Circuit held, “we affirm the Board’s articulation of the joint-employer test as 
including consideration of both an employer’s reserved right to control and its indirect control 
over employees’ terms and conditions of employment.” Browning-Ferris, slip op. at 4. The 
court could not have been clearer in instructing that “[t]he Board’s rulemaking... must color 
within the common-law lines identified by the judiciary.” Id. at 21. 

The Board should not proceed with the rulemaking proceeding and require interested 
parties to file comments when they are currently due—on January 14,2019 when, at that time, 
it will not yet be known whether any party in Browning-Ferris will file a motion for 
reconsideration or reconsideration en banc or a petition for a writ of certiorari and any such 
motion or petition will certainly not yet have been ruled on. Interested parties should not be 
required to file comments until the decision in Browning-Ferris is final and not subject to any 
form of reconsideration or direct review. 

Moreover, when the decision in Browning-Ferris becomes final, the Board should 
withdraw the NPRM because the decision removes the foundation from under the two, central 
elements of the proposed rule. First, the proposed rule would preclude consideration of reserved 
control and require that the putative joint employer “possess and actually exercise” control over 
employees’ terms and conditions of employment. 83 Fed. Reg. at 46,696. But the D.C. Circuit 
held that “the right-to-control element of the Board’s joint-employer standard has deep roots in 
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the common law.” Browning-Ferris, slip op. at 4. Second, the proposed rule would preclude 
consideration of indirect control and require that the putative joint employer exercise “direct and 
immediate” control over employees’ terms and conditions of employment. 83 Fed. Reg. at 
46.696. But the D.C. Circuit held that “[t]he common law ... permits consideration of those 
forms of indirect control that play a relevant part in determining the essential terms and 
conditions of employment.” Browning-Ferris, slip op. at 4. “The Board also correctly 
determined that the common-law inquiry is not woodenly confined to indicia of direct and 
immediate control; an employer’s indirect control over employees can be a relevant 
consideration.” Id. at 23. 

The D.C. Circuit’s decision in Browning-Ferris also requires that the Board address 
matters that are not addressed in any manner in the NPRM. Specifically, the decision requires 
that the Board “differentiate between those aspects of indirect control relevant to status as an 
employer, and those quotidian aspects of common-law third-party contract relationships.” Id. at 
45. The NPRM did not address this issue because it proposed to wholly discount indirect 
control. But the D.C. Circuit has now required that the Board “erect some legal scaffolding that 
keeps the [indirect control] inquiry within traditional common-law bounds and recognizes that 
‘[s]ome such supervision is inherent in any joint undertaking, and does not make the contributing 
contractors employees.’” Id. at 46 (quoting Radio City Music Hall Corp. v. United States, 135 
F.2d 715, 718 (2d Cir. 1943) (L. Hand, J.)). 

In addition, the D.C. Circuit has now required that the Board “clarify what ‘meaningful 
collective bargaining’ might require in an arrangement like this,” i.e., a joint employer 
arrangement. Id. at 49. Again, the NPRM did not address this issue because it proposed wholly 
abandoning the Browning-Ferris standard. But the D.C. Circuit has now required that, if the 
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Board retains this element of the test (which the Court did not hold was required by the common 
law or the NLRA), it must “clarify what ‘meaningful collective bargaining’ entails and how it 
works in this setting.” Id. 

The Board cannot proceed with the proposed rule when its central elements have been 
rejected by the D.C. Circuit, particularly since the court held that it will not defer in any manner 
to the Board’s interpretation of the common law. Browning-Ferns, slip op. at 17-23. Moreover, 
the Board cannot alter the proposed rule in a final rule in an attempt to conform to the D.C. 
Circuit’s holding, as such a final rule would not be a “logical outgrowth” of the proposed rule. 
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 543 (D.C. Cir. 1983). 

In Daimler Trucks North America, LLC v. EPA, 737 F.3d 95 (D.C. Cir. 2013), for example, the 
D.C. Circuit held that a final rule was not the logical outgrowth of the proposed rule because the 
court could not conclude “that petitioners, ‘ex ante, should have anticipated the changes to be 
made in the course of the [2012] rulemaking.”’ Id. at 103 (alteration in original) (quoting City of 
Waukesha v. EPA, 320 F.3d 228,246 (D.C. Cir. 2003)). The same is true here. The Board must 
make changes to its proposal in light of the decision in Browning-Ferris, and interested parties 
cannot anticipate and meaningfully comment on those changes at this time. 

Indeed, to proceed with the current rulemaking and adopt a rule that is necessarily 
radically different from the proposal would be unfair to interested parties and would not permit 
the type of meaningful comment the APA was intended to produce. As the D.C. Circuit has 
explained, “[a]gency notice must describe the range of alternatives being considered with 
reasonable specificity. Otherwise, interested parties will not know what to comment on, and 
notice will not lead to better-informed agency decisionmaking.” Small Refiner, 705 F.2d at 549. 
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Thus, the Board should not proceed with the current rulemaking proceedings. Rather, the 
Board should withdraw the NPRM and, if it continues to believe that rulemaking is appropriate 
in this area, formulate a new proposal responsive to the D.C. Circuit’s decision in Browning- 
Ferris. In the alternative, at a minimum, if the Board decides to proceed with the current 
rulemaking proceeding after the decision in Browning-Ferris becomes final, it should resume the 
proceedings at that point and provide interested parties 60 days from the date of the resumption 
to file comments addressing the proposal and the decision in Browning-Ferris. 

Conclusion 

For the above-stated reasons, the Unions request that the Board suspend the rulemaking 

proceeding until the D.C. Circuit’s Browning-Ferris decision is final and no longer subject to 

any form of reconsideration or direct review and then withdraw the NPRM. 

Respectfully submitted, 

/s/ Craig Becker 
Counsel for AFL-CIO 
815 Sixteenth Street, NW 
Washington, DC 20006 
(202) 637-5310 
cbecker@afl cio.org 

/s/David J. Strom 
David J. Strom 
Jessica Rutter 

Counsel for the American Federation of Teachers 
555 New Jersey Ave., N.W. 

Washington, D.C. 20001 
(202)393-7472 
dstrom@aft.oni: 
jrutter@aft.org 

/s/ Patricia M. Shea 

Counsel for Communications Workers of America 
501 Third Street, NW, 6th floor 
Washington, DC 20001 
(202) 434-1234 
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pats@cwa-union.org 
/s/ Susan Garea 

Counsel for International Brotherhood of Teamsters 

Beeson, Tayer & Bodine 

483 Ninth Street 

Oakland, CA 94607 

(510) 625-9700 

sgarea@beesontayer.com 

/s/ Brian Powers 

Counsel for International Union of Operating Engineers 

1125 Seventeenth Street, NW 

Washington, DC 20036 

(202) 778-2675 

bpowers@iuoe.org 

/s/ Nicole Berner 
Johnda Bentley 

Counsel for Service Employees International Union 

1800 Massachusetts Avenue, NW 

Washington, DC 20036 

(202) 730-7383 

Nicole.bemer@seiu.org 

Johnda.bentlev@seiu.org 

/s/Nirai R. Ganatra 
Niraj R. Ganatra 
Blair K. Simmons 

Counsel for United Automobile, Aerospace and Agricultural Implement Workers of America, 
UAW 

8000 East Jefferson Ave. 

Detroit, MI 48214 
(313)926-5216 
neanatra@uaw.net 
bsi mmons@uaw.net 

/s/David Jury 
David Jury 
Anthony Resnick 

Counsel for United Steelworkers of America 

60 Blvd. of the Allies 

Five Gateway Center, Room 807 

Pittsburgh, PA 15222 

(412)562-2549 

diurv@usw.org 


6 



aresnick@usw.org 

/s/ Ellen Boardman 
Gerard Waites 

Counsel for United Association 
O’Donoghue & O’Donoghue 
5301 Wisconsin Avenue, NW, Suite 850 
Washington, DC 20005 
(202) 362-0041 

eboardman@odonoghuelaw.com 
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